STATE OF TENNESSEE

DALE SIMS TREASURY DEPARTMENT
STATE TREASURER STATE CAPITOL
NASHVILLE, TENNESSEE 37243-0225

MEMORANDUM RECEIVED

TO: The Honorable M. D. Goetz, Jr., Commissioner MAR 1 5 2005
Department of Finance and Administration

FROM: Dale Sims, Treasure AD_,%“:’/ F ISCAL I:‘EVGEV\I

Department of the Treasury
DATE: March 14, 2005

RE: Memorandum of Explanation for Submitting Noncompetitive Amendment
Request Less Than Sixty (60) Days Prior to Contract Amendment Start Date:
BEST Savings Plan Administrative and Investment Management Services
Contract Between the Tennessee Treasury Department and TIAA-CREF
Tuition Financing, Inc.

In 1?99, the State, through the Tennessee Treasury Department, procured the services
of TIAA-CREF Tuition Financing, Inc. to implement and manage the Savings Plan
Component of the Tennessee Baccalaureate Education System Trust Program (BEST)
and to invest the assets of the Savings Plan. The services were procured through the RFP
procurement process. The purpose of the Savings Plan is to encourage citizens of
Tennessee to save for their children’s college education.

The term of the contract was from December 2, 1999 and ending on the fifth
anniversary date of the Savings Plan Start Date, 1.e., March 28, 2005. However, the
contract specifically reserved to the State the right to extend the contract for up to five
additional years. To exercise this extension option, the State was required to provide
notice of intent to extend to TIAA-CREF at least 30 days prior to the contract’s
expiration date, or by February 28, 2005.

Pursuant to this contract provision, the Treasury Department entered into discussions
with TIAA-CREF regarding the circumstances under which the department was willing
to extend the current agreement. The department’s goal in these discussions was to
provide savings plan participants with an improved product at a better price. Should that
goal not be achieved, the department’s plan was to extend the contract under the same
terms for a period of time sufficient to permit a new procurement process to take place,
probably one > year. After exchanging a series of proposals and counter-proposals, by
February 28 changes to the product had been agreed to that made it clear that extension
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for a period of time Ionger than a “procurement period” was in the state’s interest. For
this reason, the state provided notice of extension to TIAA-CREF with five contract

adjustments:

Addition of third investment option within the product;

Addition of online enrollment and account access functionality;

Reduction of fees from 95 basis points of assets to 85 basis points;

Reduction of TIAA-CREF’s outstanding marketing obligation by $400,000; and
Extension of the contract for one year with four additional one-year extension
options.

In reaction to this notice, TIAA-CREF proposed a definitive 2-year extension, with
no additional contract extension options included. In return, TIAA-CREF offered the
above product changes with an additional 5 basis point reduction in fees for participants.
This means fees would be reduced from the current 95 basis points to 80 basis points.
The department recommends extension of this contract under these terms as being in the
best interest of plan participants.

The timing of this request was delayed due to the nature of negotiations with the
current provider. In order to achieve the goal of providing savings plan participants with
an improved product at a better price, it was necessary to allow negotiations to continue
up until the “deadline” for notice of contract extension. This was done with the
knowledge that if the goal could not be achieved through negotiation, the state had a
unilateral right to extend the contract under the same conditions for a short period in
order tg permmit a procurement process to take place. While the timing is unfortunate, we
believe this strategy permitted the state to improve this product in terms of quality, scope
of service, price and competitiveness.

If you have any questions or need any additional information, please contact Mrs.
Janice Cunningham or me at 741-2956.
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CONTRACT SUMMARY SHEET

RFS Number:

309.01-017

Contract Number: | FA-00-13872-02

State Agency:

Tennessee Treasury Department

Division: Baccalaureate Education System Trust

Contractor

Contractor Identification Number

TIAA-CREF Tuifion Financing, Inc.

X v-
[ c-

13-4026557

Service Description

Provides administrative and investment management services for the Savings Plan component to the Baccalaureate Education System Trust Program.

Contract Begin Date

Contract End Date

December 2, 1899

Ending on the 5™ Anniversary Date of the Savings Plan Start Date,
Anticipated End Date: February 28, 2005

Allotment Code Cost Center Object Code Fund Grant Grant Code Subgrant Code
300.01 [ ]on STARS

FY State Funds Federal Funds Interdﬁﬂiztglental Other Funding (inZﬁjﬁ:\giTlr_a:;Q ;;?:;:ts)
2000 0.0C 0.00
2001 0.00 0.00
2002 0.00 0.00
2003 0.00 0.00
2004 0.00 0.00
2005 0.00 0.00

Total: 0.00 0.00
CFDA# Check the box ONLY if the answer is YES:

State Fiscal Contact Is the Contractor a SUBRECIPIENT? (per OMB A-133)

Name: Mary Roberts-Krause Is the Contractor a VENDOR? (per OMB A-133) v
Address: | 10" Floor, Andrew Jackson State Office Building
Phone: 741-8202, extension 104 Is the Fiscal Year Funding STRICTLY LIMITED?

Procuring Agency Budget Officer Approval Signature Is the Contractor on STARS? g

( Is the Contractor's FORM W-9 ATTACHED?

WM’ /MW/ Is the Contractors Form W-9 Filed with Accounts? v

7
COMPLETE FOR ALL AMENDMENTS (only)

Funding Certification

Base Contract &
Prior Amendments

This Amendment
ONLY

Pursuant to T.C.A., Section 8-6-113, |, C. Warren Nee!, Commissioner of
Finance and Administration, do hereby certify that there is a balance in

Anticipated End Date: | Anticipated End Date: the appf@iTetion from which this obligation is required to be pald that is
END DATE 2 | 5 ham00s 2/28/2005 J-rméiGtherwiks-eficumbered to pay obligations previously incurred.
Fi it !
Oy AV ek '
FY: 2000 0.00 Lt B
‘”a“
FY: 2001 0.00 1{ R
¥
FY: 2002 0.00 0.00 L
i S
FY: 2003 0.00 0,00 1S5~
FY: 2004 0.00 0.00
7005 500 00 MANAGEMENT SERVICES
Total: 0.00 0.00
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AMENDMENT NUMBER 2
TO CONTRACT FA-00-13872-00
BETWEEN THE
STATE OF TENNESSEE, BACCALAUREATE EDUCATION SYSTEM TRUST
AND

TIAA-CREF TUITION FINANCING, INC.

WHEREAS, the State of Temnessee, Baccalaureate Education System Trust (the
“State”), and TIAA-CREF Tuition Financing, Inc. (the “Contractor”) entered into
Contract No. FA-00-13872-00 on December 2, 1999 for the provision of tmplementation
and menagement services to the State in connection with the Educational Savings Plan
(the “Savings Plan™) component of the Tennessee ﬁaccalaureate Education System Trust
Program (the “BEST Program™) and the investment of the assets of the Savings Plan, and

WHEREAS, the said parties desire to amend said Contract in the manner
described below,

NOW THEREFORE, the parties hereby amend said Contract as follows:

1. Section A.8 is amended as follows:

a. By deleting therefrom the following:

“b. The Savings Plan Investment Policy and Investment Objectives. Prior to
the Savings Plan Start Date, the State shall prepare and adopt an appropriate
investment policy for the Savings Plan, along with investment guidelines and
procedures {collectively referred to as the “Investment Policy”). At the State’s
request, the Contractor shall assist the State in the preparation of such policy.

In accordance with the Act and the Rules, the parties acknowledge and
understand that the investment policy and objective of the Savings Plan is to
achieve investment returns over the applicable investment period (i.e., the period
from the meking of a contribution through the date on which a withdrawal for

qualified higher education expenses is projected) that are at least equal to the rate
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of increase in the costs of higher education over that period. The parties
acknowledge that no guarantee exists of any return of amounts contributed by
Purchasers or any income or earnings thereon, and that the investment of
contributions made under the Savings Plan is subject to market risks, and that the
Mutuel Funds and the Age Bands (both of which are described in subsection (c)
below) and the Purchasers are subject to a risk of loss in any particular annual or
other period (including the applicable investment horizon).

e. The Age Bands, the Mutual Funds, the Plan Fund and the Administrative
Fund. The proceeds from the contributions made to Savings Accounts pursuant to
Savings Contracts shall be allocated by the State to the plan fund of the Trust
Fund which holds all assets of the Trust Fund excluding the assets held in the
Administrative Fund (as defined below) (the “Plan Fund’), and to the applicable
Age Bands, which are each a portion of the assets of the Plan Fund established for
Beneficiaries born in specified years in accordance with the allocation guidelines
(a8 described in Section A.9.a below and as shall be described in the Savings Plan
disclosure booklet and the Savings Contract) (the “Age Bands”). The State ghall
be the sole trustee of the Trust Fund and the Contractor shall invest Trust Fund
assets held in the Plan Fund exclusively in shares representing ownership interests
in the following TIAA-CREF Institutional Mutual Funds: the TLAA-CREF
Institutional Growth Equity Fund, the TIAA-CREF Institutional Bond Fund and
the TIAA-CREF Institutional Money Market Fund (collectively, the “Mutual
Funds”) and such other mutual fund or mutual funds as the State and the
Contractor may hereafter agree upon in writing. In addition, the State shall cause
the Trust Fund to establish an account with the TIAA-CREF Institutional Money
Market Fund (the “Money Market Fund”) in the name of the Trust Fund, .and all
funds allocated to the administrative fund of the Trust Fund (the “Administrative
Fund”) shall be deposited in the Money Market Fund,
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All non-qualified withdrawal penalties and any other penalties or fees charged
by the Savings Plan to Savings Accounts or payable by Purchasers under the
Savings Plan shall be deposited in the Administrative Fund, Withdrawals from
the Administrative Fund may be made from time to time by the State for the
reimbursement of direct and indirect costs and expenses of the State relating to
the Savings Plan.”

b. By substituting instead the following:

“b. The Savings Plan Investment Policy and Investment Objectives. Prior to
the Savings Plan Start Date, the State shall prepare and adopt an appropriate
investment policy for the Savings Plan, along with investment guidelines and
procedures {collectively referred to as the “Investment Policy”), At the State’s
request, the Contractor shall essist the State in the preparation of such policy.

In accordance with the Act and the Rules, the parties ecknowledge and
understand that the investment policy and objective of the Savings Plan is to
achieve investment returns over the applicable investment period (i.e., the period
from the making of a contribution through the date on which a withdrawal for
qualified higher education expenses is projected) that are at least equal to the rate
of increase in the costs of higher education over that period. The parties
acknowledge that no guarantee exists of any return of amounts contributed by
Purchasers or any income or earnings thereon, and that the investment of
contributions made under the Savings Plan is subject to market risks, and that the
100% Equity Option and the Age-Based Asset Allocation Option, the Mutual
Funds and the Age Bands (all of which are described in subsection (c) below) and
the Purchasers invested in the 100% Equity Option or the Age-Based Asset
Allocation Option are subject to 2 risk of loss in any particular annual or other

period (including the applicable investment horizon),
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¢. The Investment Options, the Age Bands, the Mutual Funds, the Plan Fund
and the Administrative Fund. The proceeds from the contributions made to
Savings Accounts pursuant to Savings Contracts shall be allocated by the State to
the plan fund of the Trust Fund which holds all assets of the Trust Fund exchuding
the assets held in the Administrative Fund (as defined below) (the “Plan Fund™),
The assets of the Plan Fund shall then be allocated by the State to the Age-Baged
Asset Allocation Option (as defined below) or the 100% Equity Option (as
defined below) (the “Investment Options™), in accordance with the Investment
Option elections made by Purchasers in the Savings Contracts, any appliceble
Allocation Guidelines (as defined in Section A.9.2 below), and, with respect to the
Age-Based Asset Allocation Option, to the applicable Age Bands (which are each
a portion of the assets of the Plan Fund within the Age-Based Asset Allocation
Option established for Beneficiaries born in specified years in accordance with
the Allocation Guideliﬁes (as described in Section A.9.a below and as shall be
described in the Savings Plan disclosure booklet and the Savings Contract) (the
“Age Bands™)). The State shall be the sole trustee of the Trust Fund and the
Contractor shall invest Trust Fund assets held in the Plan Fund as follows:

(1) Assets allocated to the “Age-Based Asset Allocation Option” shell be
invested exclusively in shares representing ownership interests in the following
TIAA-CREF Institutional Mutual Funds as set forth in Annex A: the TIAA-
CREF Institutional Growth Equity Fund, the TIAA-CREF Institutional Bond
Fund, the TIAA-CREF Institutional Money Market Fund, the Institutional Growth
and Income Fund, the Institutional Equity Index Fund and the Institutional
International Equity Fund (collectively, the “Age-Based Asset Allocation Option
Mutual Funds”) and such other mutual fund or mutual funds as the State and the

Contractor may hereafter agree upon in writing; and
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(2) Assets allocated to the “100% Equity Option” shall be invested
exclusively in shares representing ownership interests in the following TIAA-
CREF Institutional Mutmal Funds ag set forth in Annex A: the TIAA-CREF
Institutional International Equity Fund and the TIA A-CREF Institutional Growth
and Income Fund (collectively, the “100% Equity Option Mutual Funds ; and,
together with the Age-Based Asset Allocation Option Mutual Funds, the “Mutual
Funds™) and such other mut_:ual fund or mutual funds as the State and the
Contractor may hercafter agree upon in writing,

In addition, the State shall cause the Trust Fund to establish an account with
the TIAA-CREF Money Market Fund in the name of the Trust Fund, and all
funds allocated to the administrative fund of the Trust Fund (the “Administrative
Fund”) shall be deposited in the TIAA-CREF Money Market Fund.

All non-qualified withdrawal penalties and any other penalties or fees charged
to Savings Accounts or payable by Purchasers under the Savings Plan shail be
deposited in the Administrative Fund. Withdrawalg fiom the Administrative
Fund may be made from time to time by the State for the reimbursement of direct
and indirect costs and expenses of the State relating to the Savings Plan.”

2. Section A.8 is further amended as follows:
a. By deleting therefrom the following:

“f. Contributions. The Contractor shall direct the investment of
confributions made to the Plan Fund in accordance with the allocation guidelines
for the epplicable Age Band (as set forth in Annex A),

g Crediting of Contributions. Contributions to the Savings Plan received
before the close of trading on the New York Stock Exchange (“NYSE”) (usually
4:00 p.m., Eastern Time) on any day on which the NYSE is open for trading (a
“Business Day”) shall be credited to the Savings Account to which the

contribution is made on the same day. Contributions received at or after the close
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of trading on the NYSE or on a dey other than a Business Day shall be credited on
the next Business Day. Contributions shall be credited that same day to the
applicable Age Band at the Net Asset Value per share (as defined in Paragraph h
below) calculated for that day for such Age Band in accordance with Paragraph h
below. A contribution shall be credited to a Savings Account (i) once the
documentation with respect to the Savings Account is properly completed and
such contribution is in good order and (ii) at a share price equal to the Net Asset
Velue per share (as defined below) next calcnlated for the applicable Age Band
after the contribution is credited.”

b. By substituting instead the following:

“f. Contributions. The Contractor shall direct the investment of contributions
made to the Plan Fund to: (i) the Age-Based Asset Allocation Option in
accordance with the Allocation Guidelines for the applicable Age Band of the
Age-Based Asset Allocation Option; and (ii) the 100% Equity Option in
accordance with the Allocation Guidelines for the 100% Equity Option.

g. Crediting of Contributions. Contributions to the Savings Plan received
before the close of trading on the New York Stock Exchange (“NYSE”) (usually
4:00 p.m., Eastern Time) on any day on which the NYSE is open for trading (2
“Business Day”) shall be credited to the Savings Account to which the
contribution is made on the same day. Contributions received at or afier the close
of trading on the NYSE or on a day other than a Business Day shall be credited on
the next Business Day. Contributions shall be credited that same day to: (i) the
applicable Age Band of the Age-Based Assct Allocation Option at the Net Asset
Value per share (as defined in Paragraph h below) calculated for that day for each
of the Mutual Funds in which the Age Band is invested; and (if) the 100% Equity
Option at the Net Asset Value per share calculated for that day for each of the
Mutal Funds in which the 100% Equity Option is invested, A contribution shall
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be credited to a Savings Account (i) once the documentation with respect to the
Savings Account is properly completed and such contribution is in good order and
(ii) at a share price equal to the Net Asset Value per share next calculated for the
applicable Investment Option (or for the applicable Age Band of the Age-Based
Asset Allocation Option) after the contribution is credited.”
3. Section A.8.i. is amended as follows:

a. By deleting therefrom the following:

“i. Withdrawals. The Confractor shall process requests for withdrawals and
refunds from the Savings Accounts in compliance with the Act, the Rules, Section
529 and the regulations promulgated by the Internal Revenue Service, as amended
from time to time. The Net Asset Value per share for an Age Band applicable to a
withdrawal or refund shell be the Net Asset Value per share next calculated for
such Age Band once such withdrawal or refund request is received in good
order.”

b. By substituting instead the following:

“l. Withdrawals. The Contractor shall process requests for withdrawals and
refunds from the Savings Accounts in compliance with the Act, the Rules, Section
529 and the regulations promulgated by the Internal Revenue Service, as amended
from time to time. The Net Asset Value per share for each of the Mutual Funds in
which the 100% Equity Option is invested and for cach of the Mutual Funds in
which the pertinent Age Band of the Age-Based Allocation Option is invested,
applicable to a withdrawal or refund shall be the Net Asset Value per share next
calculated once such withdrawal or refund request is received in good order.”

4. Section A.9 is amended as follows:
a. By deleting therefrom the following:

“a. Allocation Guidelines. The Contractor shall invest the assets of the
Trust Fund held in the Plan Fund allocated to each Age Band (including new
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contributions allocated to each Age Band and the net eamings of each Age Band)
in accordance with the percentage ranges determined in accordance with this
Section and as set forth in Annex A (the “Allocation Guidelines’’). Unless
changed by the State in accordance with Paragraph b below, the Allocation
Guidelines for each Age Band for calendar year 2000 ghall be as set forth in
Annex A. All Allocation Guidelines shall be in the format set forth in Annex A.
On or before November 1 of each calendar year during the term of this Contract
commencing with November 1, 2001, the Contractor shall submit to the State, for
the State’s consideration, the Contractor’s recommended Allocation Guidelines
for each Age Band for the following calendar year. The Contractor shall make
such recommendations consistent with the objective of the Savings Plan set forth
in the Savings Plan disclosure booklet and the risk levels deemed appropriate by
the State. At the request of the State, the Contractor shall consult with the State
and may thereafter propose revised Allocation Guidelines for the following
calendar year. On or before December 1 of each such calendar year, the State
shall either notify the Contractor that the State approves the Contractor’s
recommended Allocation Guidelines, as they may have been revised after |
consultation with the State, for the next calendar year or shall deliver to the
Contractor revised Allocation Guidelines for such year that the State deems
appropriate.”

b. By substituting instead the following:

“a. Allocation Guidelines. The Contractor shell invest the assets of the
Trust Fund held in the Plan Fund allocated to the Age-Based Asset Allocation
Option to each Age Band (including new contributions allocated to each Age
Band and the net eamings of each Age Band) in accordance with the percentage

ranges determined in accordance with this Section and as set forth in Annex A

(the “Age-Based Asset Allocation Guidelines”). The Contractor shall invest the



Mar 8 20U/ 11:03 P. 10

assets of the Trust Fund held in the Plan Fund allocated to the 100% Equity
Option in accordance with the percentage ranges determined pursuant to this
Section and set forth in Annex A (the “100% Equity Allocation Guidelines” and
together with the Age-Based Asset Allocation Guidelines, the “Allocation
Guidelines”). Unless changed by the State in accordance with Paragraph b below,
the Allocation Guidelines for each Age Band of the Age-Based Asset Allocation
Option and for the 100% Equity Option for calendar year 2002 shall be as set
forth in Annex A. All Allocation Guidelines shall be in the format set forth in
Annex A. On or before November 1 of each calendar year during the term of this
Contract commencing with November I, 2001, the Contractor shall submit to the
State, for the State’s consideration, the Contractor’s recommended Allocation
Guidelines for each Age Band of the Age-Based Asset Allocation Option and for
the 100% Equity Option for the following calendar year, The Contractor shall
make such recommendations consistent with the objective of the Savings Plan set
forth in the Savings Plan disclosure booklet and the risk levels deemed
appropriate by the State. At the request of the State, the Contractor ghall consult
with the State and may thereafter propose revised Allocation Guidelines for the
following calendar year. On or before December 1 of each such calendar year, the
State shall either notify the Contractor that the State approves the Contractor’s
recommended Allocation Guidelines, as they may have been revised after
consultation with the State, for the next calendar year or shall deliver to the
Contractor revised Allocation Guidelines for such year that the State deems
appropriate,”
5. Section A.17 is amended as follows:

a. By deleting therefrom the following:

“17. Quarterly Operational Performance Reports and Performance

Measurement.



"Il O LUVL L)L US F.llL

a. Quarterly Operational Performance Reports. The Contractor shall provide
operational performance measurement reports to the State on a quarterly basig
within sixty (60) calendar days after the end of each calendar quarter after the
Savings Plan Start Date. Each such report shall provide data regarding the

operation of the Savings Plan with respect to the following:

QUARTERLY PERFORMANCE MEASUREMENTS

Correspondence Finaneial Correspondence Timeliness
The percentage of financially-related correspondence sent within 2 Business Days of
receipt

Non-Finantial Correspendence Timellness
The percentage of non-financial correspondences sent within 7 Business Days of
receipt

Check Processing Accuracy of Posting Checks
The percentage of chacks accurately posted to 8 matching Account with the correct
amount and with the day of receipt’s trade dute

Check Posting Timeliness

The percentage of checks posted to the Account Owner’s Account on the day of receipt
Reporting Timeliness: Timeliness of Monthly, Quarterly and Year-End Account Owner Statements
Confirmations, The peroentage mailed within 7 Business Days of Contractor’s approval of audited
Statements, account statemenis
Tax Reparting

Timeliness of Daily Confirmations
The percentage of daily confirmations mailed within 5 Business Days

Accuracy of Confirmations, Statements and Tax Reports
The percentage of confirmations, statements and tax reports that are accursate

Timeliness of Federal Tax Reporﬁng
The percentage of fadera] tax reports mailed on the agreed-to date

Timeliness of State Tex Reporting
The percentage of state tax reports mailed on the agreed-to date

Marketing Fulfilment Enrollment Kit Timclineas

Processing The percentage of enrollment kits mailed within 5 Business Days of receiving the
request

Telephone Consulting Answer Time - Withln 30 seconds

Services The percentage of customer calls answered within 30 seconds

Absndonment Rate
The percentage of customer calls abandoned (when a celler hangs up after connecting
but before speaking with a representative)

Systems System Avallability on Business Days
The number of times the proceseing system was unavailable for more than 45 minutes
per month during 8:00 AM - 8:00 PM ET (M.F, not including New York Stock
Exchange Holidays)

Nightly Cycle Timeliness
The percentage of nightly files processed on time

16
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Customer Relationships Service Concern and Compllance Timelinegs
The percentage of service concerns and complaints responded to. within 7 Business
Days of receipt

Processing New Account Accuracy Rate
The percentage of new accounts set up accurately
Redemption Accuracy Rate
The percentage of redemptions processed accuratsly
New Account Transsction Timeliness
The percentage of new Accounts set up the day recsived if all documentation is
included
Redemption Transsction Timeliness
The percentage of withdrawals processed the day approved if all documentstion is
incladed

Marketing Performance Number of Accounis
The number of savings accounts opened during the period

Investment Performance  Institutional Mutual Fund Benchmark
Institutional Growth Equity Fund The relevant benchmark in use for sach
Institutionsl Bond Fund Mutuel Fund as disclosed in the then current
Institutional Maoney Market Fund Mutual Fund prospectus

The investment performance of each Mutusl Fund and its respective benchmark for
that same period

b. Performance Measurement. By no later than November | 5, 2004, the

Contractor shall provide to the State a cumulative performance measurernent

report. The report shall indicate whether the minimum percentage requirements

for each of the following performance critera were met over the period from the

Savings Plan Start Date through September 30, 2004,

Check Processing

Accuracy of Posting Checks
90% of checks received are accurately posted to a matching Account with the corract
amount and with the day of receipt’s trade date

Check Posting Timeliness
90% of checke are posted to the Account Owner's Account on the day of receipt

Processing

New Account Accuracy Rate
90% of new accounts are set up accurately

Redemption Accuracy Rate
$0% of redemptions are processed accurately

Redemptior Transaction Timeliness
$0% of withdrawnls are processed on the date of receipt

Il
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Reporting Timeliness: Timeliness of Quarterly Statements
Confirmations, 90% are mailed within 7 Business Days of Contractor’s approvel of andited account
Statements statements
Timeliness of Dally Conflrmations
90% of daily confirmations are mailed within 5 Business Days of transaction
Telephone Consulting Abardonment Rate
Services Lass than 10% of custorer calls are abandoried (when & caller hangs up after
connecting but before speaking with s representative)
Investment Performance Institutional Mutual Fund Benchmark
Institutional Growth Equity Fund The relevant benchmark in nse for sach
Institutional Bend Fund Mutual Fund as disclosed in the then current
Institutional Money Market Fund Mumal Fund prospectus

For each fund, the cumulative performance cver the period from the Savings Plan
Start Date through Ssptember 30, 2004 is at least equal to 75% of the cumulative
performance of each fund’s respective benchmark for that same period. In the event
that the cumulative return of the respective benchmark is less than 20% over such
period, then each fund’s cumulstive performance will be within 500 basis points (5%)
of its respective benchmark.

In determining whether to exercise its right to extend the term of this Contract

pursuant to Section B.2 below, the State may consider the above performance

criteria of the Contractor and such other criteria as the State may at its sole

discretion determine, The Contractor’s compliance with the above performance

measurements shall not be interpreted to relieve the Contractor from properly

performing its obligations under this Contract.”

b. By substituting instead the following:

“I7. Quarterly Operational Performance Reports and Performance

Measurement,

a. Quarterly Operational Performance Reports. The Contractor shall provide

operational performance measurement reports to the State on a quarterly basis

within sixty (60) calendar days after the end of each calendar quarter after the

Savings Plan Start Date. Each such report shall provide data regarding the

operation of the Savings Plan with respect to the following;

12
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QUARTERLY PERFORMANCE MEASUREMENTS

Correspondence

Financial Correspondence Timeliness
The percentage of financially-related correspondence sent within 2 Business Days of
receipt

Non-Fluancial Correspondence Timeliness
The percentage of non-financial correspondences sent within 7 Businsss Days of

receipt

Check Processing

Accuracy of Posting Checks
The percentage of checks accurately posted to & matching Account with the correct
amount and with the dey of receipt’s trads date

Check Posting Timeliness
The percentage of checks posted 10 the Account Owner’s Aceount on the day of receipt

Reporting Timeliness:
Confirmations,
Statements,

Tax Reporting

Timelness of Monthiy, Quarterly and Year-End Account Owner Statements
The percentage mailed within 7 Business Days of Contractor's approval of audited
account giatements

Timellness of Dally Confirmations
The percentage of daily confirmations mailed within § Business Days

Accuracy of Confirmations, Statements and Tax Reporis
The percentage of confirmatione, statements and tax reports that ere accurate

Timeliness of Federal Tax Reporting
The percentage of federal tax reports mailed on the agreed-to date

Timeliness of State Tax Reporting
The percentage of state tax reports mailed on the agreed-to date

Marketing Fulfiliment
Processing

Enrollment Kit Timeliness
The percentage of enrollment kits mailed within 5 Business Days of receiving the
request

Telephone Consulting
Services

Answer Time — Wlthin 30 seconds
The percentage of customer calls answered within 30 seconds

Abandonment Rate
The percentage of customer calls abandoned (when a caller hangs up after connecting
but before speaking with a representativa)

Systems

System Availability on Business Days

The mumber of times the processing system was unavailable for more than 45 minutes
per month during 8:00 AM - 8:00 PM ET (M-F, not ineluding New York Stock
Exchange Holidays)

Nightly Cycle Timsliness
The percentage of nightly files processed on time

Customer Relationships

Service Concern and Compliance Timeliness
The percentage of service concerns and complaints responded to within 7 Business
Days of receipt

13
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Processing New Account Accoracy Rate
Ths percentage of new accounts set up accurately

Redemption Accuracy Rate
The percentage of redemptions processed accurately

New Account Transacton Timeliness
The percentage of new Accounts et up the dlay received if all documentation is
included

Redemption Transaction Timeliness
The percentage of withdrawals processed the day approved if all documentation is
included

Marketing Performance Number of Aceounts
The number of sevings accounta opened during the period

Investment Performance Institutional Mutual Fund Benchmark

Institutional Growth Equity Fund The relavant benchmark i use for each
Institutional intemnational Equity Fund  Mutual Fund as disclosed in the then current
Institutional Growth and Income Fund  Mutual Fund prospectus

Institutional Bond Fund

Institutiona! Money Merket Fund

Institutional Equity Index Fund

The investment performance of each Mutual Fund and its respactive benchmark for
that same period

b. Performance Measurement. By no later than November 15, 2004,‘ the
Contractor shall provide to the State a cumulative performance measurement
report. The report shall indicate whether the minimum percentage requirements
for each of the following performance critera were met over the period from the

Savings Plan Start Date through September 30, 2004,

Check Processing Accaracy of Posting Checks
90% of checks received are accurately posted to a matching Account with the correct
amount and with the day of receipt’s trade date

Check Posting Timeliness
90% of checks are posted to the Account Owner's Account on the day of receipt

Processing New Account Accuracy Rate
90% of new accounts are set up accurately

Redemption Accuracy Rate
50% of redemptions are processed accurately

Redemption Transaction Timeliness
90% of withdrawals are processed on the date of receipt
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Reporting Timellness: Timeliness of Quarterly Statements
Conflrmatlons, 90% are mailed within 7 Business Days of Contractor’s approval of sudited account
Statements staternenta
Timeliness of Dally Conflrmations
90% of daily confirmations are mailed within S Business Days of mansaction
Telephone Consulting Abandonment Rate
Services Less than 10% of customer calls are abandoned (when a caller hangs up after
connecting but before speaking with a representative)
Investrnent Performance Institutional Mutual Fund Benchmark
Institutionel Growth Equity Fund

Ingtitutional International Equity Fund The relevant bf:nchmark in use for sach
Institutional Growth and Income Fund Mutual Fund as disclosed in the then current
Ingtitutional Bord Fund Mntual Fund prospectus

Institutional Money Market Fund

Institutiona! Equity Index Fund

For each fund, the cumulative performance over the period from the Savings Plan
Start Date through September 30, 2004 is at least equal to 75% of the enrnuiative
performance of each fund’s respective benchmerk for that seme period. In the event
that the comulative return of the respective benchmark is less than 20% over such
period, then each fund’s cumulative performance will be within 500 basis points (5%)
of its respective benchmark,

In determining whether to exercise its right to extend the term of this Contract

pursuant to Section B.2 below, the State may consider the ebove performance

criteria of the Contractor and such other criteria as the State may at its sole

discretion determine. The Contractor’s compliance with the above performance

measurements shall not be interpreted to relieve the Contractor from pfoperly

performing its obligations under this Contract.”

6. Annex A is amended by deleting the same in its entirety and by substituting

instead the attached Annex A.

7. The other terms and provisions not amended hereby shall remain in full force

and effect.

IN WITNESS WHEREOF, the parties have by their duly authorized

representatives sef their signatures as follows:

TIAA-CREF TUITION FINANCING, INC.

By: /%;'(75 Date: 3’/“/2003

Timothy E, ¥ane, Vice President
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DEPARTMENT OF TREASURY

of the Board of Trustees

Date: _3 / VA}/
I
APPROVED:

DEPARTMENT OF FINANCE AND ADMINISTRATION
STATE OF TENNESSEE

By: / MW&V %—5/ Date: 3 -2 ) -0

C. Warren Neel, PhD, Commissioner /7

APPROVED
COMPTROLLER OF THE TREASURY

STATE QF TENNESSEE /(/(
By (/ L g o Date::fjli (6P

s G. Morgan, Comptroll'&r
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ANNEX A

AGE BANDS AND ALLOCATION GUIDELINES FOR THE AGE-BASED
ASSET ALLOCATION OPTION!

y[= 1}
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Asset Allocation Percentages®

Age Year of Birth vestment | Institutional | Institutional | Institutional | Institotional Institutional | Institutions!
Bands | of Horizon Growth Growthand | Equity Index | International | Bond Fund Money Market
Beneficiary” Equity Fund | Income Fund | Fund (Base | Equity Fund | (Bass Fund (Base
(Base {Base Percentage | (Base Percentape Percentage of
Percentage | Percentage of | of Age Band Percentage of Age Band | Age Band
of Age Bend| Age Band Asgets) of Age Band | Assets) Asgste)
Asaets) Asszets) Assgets)
1 2002 or 2003 [20-—21 years | 12.0% 21.0% 27.0% 15.0% 25.0% 0.0%
2 20000r2001 18 — 19 years | 11.2% 15.6% 25.2% 14.0% 30.0% 0.0%
k] 1938 or 1599 |16~ 17 years | 9.6% 16.8% 21.6% 12.0% 40.0% 0.0%
4 1996 0r 1997 [14—15vears | R.0% 14.0% 18.0% 10.0% 50.0% 0.0%
5 1994 0r 1995 12— 13 yeare | 7.2% 12.6% 16.2% 8,0% 55.0% 0.0%
6 1992 0r1993 [10—11 years | 6.4% 11.2% 14.4% £.0% 60.0% 0.0%
7 1 19900r1991 | 8-9 years | 4.8% £.4% 10.8% 6.0% 70.0% 0.0%
8 1388 or 1989 | 67 years | 4.0% 7.0% 9.0% 5.0% 65.0% 10.00%
9 1986 or 1987 4-5 vears | 3.2% 5.6% 7.2% 4.0% 45.0% 35.0%
10 1984 or 1985 2-3 yeans | 1.6% 2,8% 3.6% 2.0% 40.0% 50.0%
11 Priorto 1984 1.6% 2.8% 3.6% 2.0% 40.0% 50,0%

ALLOCATION GUIDELINES FOR THE 100% EQUITY OPTION

Institutional Institutional
Growth and Income International
Fund Equity Fund
(Base Percentage of (Base Percentage
Assets)* of Assets) 4

80% 20%

 The State will annually review the Allocation Guidelines and make changes as needed.

? Under the Allocation Guidelines, the percentage of assets of an Age Band allocated to the Mutual Funds

are to be in a range from 3% below to 3%
however, that if there occurs 2 significant

above the base percentage of each Age Band; provided,
movement in the market (ejther up or down) that results in the

percentage of assets of a Mutual Fund allocated to an Age Band being outside of the applicable Allocation
Guideline range, the Contractor will have a commercially reasonable period of time to bring the

percentage of assets of such Mutual Fund allocated to such Ag
in¢luding without limitation,

relevant market factors and the benefits to Account Owners of minimizing trapsaction costs.

one level.

Every two years a new band will be added to ¢

* The actual percentages are to be in a rangs within 3% of the base percentages indicated.

e Band back within the applicable range,
by divestitures or acquisitions of securities, taking into consideration

apture current dates of birth with al! bands moving dowa




CONTRACT SUMMARY SHEET
Contract Number FA- 00-13872-01 State Agency Tennessee Treasury Department
Division Baccalaureate Education System Trust
Contractor Vendor ID Number
TIAA-CREF Tuition Financing, Inc. v X 13-4026557
C
Service Description

The Contractor provides administrative and investment management services for the Bducation Savings Plan
component to the Baccalaureate Education System Trust Program.

Contract Begin Date

Contract End Date

December 2, 1999

Ending on the 5* Anniversary Date of the Savings Plan
Start Date. Anticipated End Date: February 28, 2005

COMPLETE FOR ALL AMENDMENTS (only)

Alloiment Code Cost Center Object Code Fund Grant Grant Code Subgrant Code
309.01 on STARS
FY State Funds Federal Funds Interdepartmental Other Funding Total Contract Amount
Funds (including ALL amendments)
2000 $0.00 $0.00
2001 $0.00; $0.00
2002 $0.00 $0.00
2003 $0.00 $0.00
2004 $0.00 $0.00
2005 $0.00 $0.00]
Total $0.00 $0.00,

Fiscal Year Funding Js Strictly Limited - NO CFDA Number

Contractor is on STARS - Yes State Fiscal Contact

Current Form W-9 On File With Accounts — Y €8 Name Mary Roberts-Krause

OR ?:3;:“ 10" Floor, Andrew Jackson State Office Building

Form W-9 Attached 741-8202, extension 104

Service Provider Registered with F&A — Yes Procuring Agency Budget Officer Approval Signature

T ——
Contractor is a SUBRECIPIENT
(as defined by OMB Circnlar A-133) - No
Funding Certification

Pursuant o T.C.A., Section 9-6-113, I, John D. Ferguson, Commissioner of Finﬂncer

Base Contract & Prior| This Amendment
Amendments ONLY fand Administration, do hereby certify that there is a balance in
Contract End Date Anticipated End Anticipated End [te appropriation from which this obligation is required to be paid that is nof
therwise encumbered to pay obligations previously incurred.
Date: February [Date: February OCR RELé ASEED
28, 2005 28, 2005
-50.00) $0.004 MAY 9 2000
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% Total A7y 0 90,00 $0.00} 98 -
Xﬂ';-'\ﬂ:'_"} e R I S,
* Mmoo Fupd
(] o el
=




AMENDMENT NUMBER 1
TO CONTRACT FA-00-13872-00
BETWEEN THE
STATE OF TENNESSEE, BACCALAUREATE EDUCATION SYSTEM TRUST
AND
TIAA-CREF TUITION FINANCING, INC.

WHEREAS, the State of Tenmessee, Baccalaureate Education System Trust, and
TIAA-CREF Tuition Financing, Inc. entered into Contract No. FA-00-13872-00 on
December 2, 1999 for the provision of implementation and management services to the
State of Tennessee in connection with its Educational Savings Plan, and

WHEREAS, the said parties desire to amend said Contract in the manner
described below,

NOW THEREFORE, the parties hereby amend said Contract as follows:

1. Section C. is amended as follows:

a. By deleting therefrom the following:

“j. Compensation. The Contractor shall be entitled to an sggregate fee at the
annual Tate of 0.90% of the average daily net assets of the Plan Fund, subject to
adjustments as provided in Section C.2 below (the “Management Fee”}, which
shall be the Contractor’s sole compensation for performing all the services
hereunder. The Management Fee shall be reduced (dollar for dollar) by the
investment management fee payable by Savings Account owners under each
Mutual Fund. The investment management fee for each Mutual Fund shall be
disclosed in the prospectus for each Mutual Fund. The Management Fee shall
accrue and be calculated by the Contractor daily and shall be payable monthly.
The Contractor shall pay all of its direct and indirect costs and expenses in
connection with this Contract, the Savings Plan and the services provided
hereunder, and none of such costs or expenses shall be paid from or reimbursed
oul of assets of the Savings Plan (other than the Management Fes). In no event,
however, shall the Management Fee exceed an annual rate of 0.91% of the
average daily net assets of the Plan Fund.”

b. By substituting instead the following:

«J. Compensation. The Contractor shall be entitled to an aggregate fee at the
annual rate of 0.95% of the average daily net assets of the Plan Fund, subject to
adjustments as provided in Section C.2 below (the “Management Fee”), which

shall be the Contractor’s sole compensation for performing al! the services
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hereunder. The Management Fee shall be reduced (dollar for dollar) by the
investment management fee payable by Savings Account owners under each
Mutual Fund. The investment management fee for each Mutual Fund shall be
disclosed in the prospectus for each Mutual Fund, The Management Fee shall
accrue and be calculated by the Contracior daily and shal] be payable monthly.
The Contractor shall pay all of its direct and indirect costs and expenses in
connection with this Contract, the Savings Plan and the services pravided
hereunder, and none of such costs or expenses shall be paid from or reimbursed
out of assets of the Savings Plan (other than the Management Fee). In no event,
however, shall the Management Fee exceed an annual rate of 0.96% of the
average daily net assets of the Plan Fund.”

2. Section C. is further amended by adding the following as a new Subsection C.3

and by redesignating the subsequent subsections accordingly:

“3, Expense Reimbursement. For so lang as this Contract is in effect, on each
July 1, October 1, January I and April 1, beginning on July 1, 2000, the
Contractor shall pay to the Administrative Fund, as described in Section A.8.c.
above, an amount equal to fifteen thousand dollars (§15,000). Such amount shall
be paid to the Administrative Fund by no later than five (5) business days of the
date on which the payment is due and shall be deposited in the Money Market
Fund established pursuant to Section A.8.c. above. Amounts paid into the
Administrative Fund pursuant to this Section C.3 may be withdrawn from time to
time by the State for the reimbursement of direct and indirect costs and expenses
of the State relating to the Savings Plan.”

3, The other terms and provisions not amended hereby shall remain ir: full force

and effect.

IN WITNESS WHEREOF, the parties have by their duly authorized

representatives set their signatures as follows:

TIAA-CREF TUITION FINANCING, INC.

o S

Timothy E. Lg#e, Vice President

DEPARTMENT OF TREASU v

By/ /W

T Ahams Treastrér 32 Chair

of the Board of Trustees

Date: 3/ 85/ CO0E

/o




APPROVED:

DEPARTMENT OF FINANCE AND ADMINISTRATION

STATE OF TENNESSEE

. -
ﬁ}]ﬁ{lﬁ. Ferguson, Commissioner

APPROVED

COMPTROLLER/OF THE TREASURY

ATE OF TENNESSEE

John G. Morgan, Comptroller

.
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CONTRACT SUMMARY SHEET

Contract Number FA- /)0 ey 7Z A/ State Agency Tennessee Treasury Department
Division Baccalaureate Education System Trust
Contractor Vendor ID Number
TIAA-CREF Tuition Financing, Inc. v X 13-4026557
C

Service Description

The Contractor will provide administrative and investment management services for the Educationa! Savings Plan
component to the Baccalaureate Education System Trust Program.

Contract Begin Date

Contract End Date

December 2, 1999

Ending on the 5™ Anniversary Date of the Savings Plan
Start Date. Anticipated End Date: February 28, 2005

COMPLETE FOR ALL AMENDMENTS (only)

Aliotment Code Cost Center Object Code Fund Grant Grant Code Subgrant Code
309.01 on STARS
FY State Funds Federal Funds Interdepartmental Other Funding Total Contract Amount
Funds (including ALJ, amendments)
2000 $00.00 $00.00
2001 $00.00 $00.00
2002 $00.00 $00.00
2003 $00.00 $00.00
2004 $00.00 $00.00
2005 $00.00; $00.00
Total $00.00! $00.00
Fiscal Year Funding Is Strietly Limited — NO CFDA Number
Contractor is on STARS - Yes State Fiscal Contact
Current Form W-9 On Fiie With Accounts Name Mary Roberts-Krause
OR Address  |{0® Floor, Andrew Jackson State Office Building
Form W-9 Attached - Yes Phone  1741-8202, extension 104 |
Service Provider Registered with F&A — Y €3 Procuring Agency Budget Officer Approval Signature
Contractor is a SUBRECIPIENT
(as defined by OMB Circulay A-133) —M

Funding Certification

Base Contract & Prior| This Amendment |Pursuant to T.C.A., Section 9-6-113, 1, John D. Ferguson, Commissioner of Foanod
Amendments ONLY and Administration, do hereby certify that there is a balance in
s Ithe appropriation from which this obligation is required to be paid that is not
otherwise encumbered to pay obligations previously incurred.
OCR Use Only
Total
R AR S A . :
i k 'Eﬂ@’tt\:h.);,b' ‘ i .
i iﬂ
‘ i
L = | AW :
| ;
e GE [ nee ' : ';



CONTRACT
BETWEEN THE
STATE OF TENNESSEE, BACCALAUREATE EDUCATION SYSTEM TRUST
AND
TIAA-CREF TUITION FINANCING, INC.

THIS CONTRACT, by and between the State of Tennessee, Baccalaureate Education
System Trust, hereinafter referred to as the “State”, and TIAA-CREF Tuition Financing, Inc.,
hereinefter referred to as the “Contractor”, is for the provigion of implementation and
management services to the State in connection with its Educational Savings Plan, as further
defined in the "SCOPE OF SERVICES", below, The Contractor is a for-profit corporation
having its principal place of business at 730 Third Avenue, New York, NY 10017. The
Contractor’s place of incorporation is the State of Delaware,

WITNESSETH

WHEREAS, the Tennessee Baccalaureate Education System Trust Program, hereinafter
referred to as the “BEST Program®, was established by the General Assembly of the State of
Tennessee by Public Acts of 1996, Chapter 991 for the purpose of making higher education more
affordable for the citizens of Tennessee by offering an educational gervices/pre-paid plan. Said
public chapter, as has been and as may hereinafter be amended, is codified in Tennessee Code
Annoteted, Title 49, Chapter 7, Part 8 and shall hereinafier be referred to as the “Act”; and

WHEREAS, the Act was amended by the General Assembly of the State of Tennessee by
Public Acts of 1999, Chapter 233 for the purpose of offering an Educational Savings Plan
component to the BEST Program (the “Savings Plan™);  and

WHEREAS, the Act gives the State the power and authority to establish and operate the
Savings Plan, to enter into contracts with Purchasers (the “Savings Contracts™), and to serve as
the trustees of the trust fund established to receive contributions to the Savings Plan (the “*Trust
Fund™); and . .

WHEREAS, the State has the power to enter into contracts with service providers for the
provision of all or any part of the services necessary for the managerment and operation of the
Savings Plan; and

WHEREAS, the State has determined that it is in the best interest of the BEST Program to
contract out the implementation and management of the Savings Plan and the investment of the
assets of the Trust Fund to an outgide service provider; and

WHEREAS, the Contractor is an outside service provider and is desirous of providing the
requisite services necessary for the implementation, management and operation of the Savings

Plan and the investment of the Trust Fund assets in accordance with this Contract, the Act, the
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rules promulgated thereunder with respect to the Savings Plan (the “Rules™) and other appli;::able
state and federal laws and reguletions.

NOW, THEREFORE, in consideration of the premises and the mutual promises herein
contained, the parties have agreed and do hereby enter into this Contract according to the
provisions set out herein:

A. SCOPE OF SERVICES:

1. Imcorpoeration of Additional Documents.

a. Documents Incorporated. The following documents are hereby incorporated into this
Contract as though fully set forth herein:

{1) The State of Tennessee, Treasury Department Request for Implementation and
Management of a College Savings Plan Component for BEST, RFS Number: 30%.01-017 (the
“RFP"); and .

(2) The Contractor’s proposal dated, May 25, 1999, made in response to the RFP (the
“Contractor’s Propogal”).

b. Order of Document Precedence. In the event of any conflict, ambiguity or discrepancy
between this Contract and any of the foregoing, the conflict shall be resolved first in favor of this
Contract and then in the order of precedence detailed above. '

2. Defined Terms. All capitalized terms used herein and not otherwise defined shall have
the meanings ascribed to them in the Act and in the Rules,

3. Appointment. .The State hereby appoints the Contractor to perform investiment
management, marketing, general administrative and related services for the Savings Plan in
accordance with the terms and conditions of this Contract. The Contractor hereby accepts the
appointment and agrees to perform the services specified in this Contract,

4. Commencement of Services. The Contractor, at its sole cost and expense, shall
commence the planning and implementation of services under this Contract immediately upon
the effective date of this Contract. The Savings Plan shall commence opening Savings Accounts
and receiving contributions from Purchasc;rs by no later than March 1, 2000 or the date upon
which all of the conditions listed in Section A.,7 of this Contract have been fulfilled or waived in
writing by the parties hereto (the “Savings Plan Start Date™).

5. Starus of Contractor and Relationship to the Stats. The Contractor acknowledges that
it has a fiduciary relationship to the State, the Savings Plan and to the Purchasers and
Beneficiaries thereof and has fiduciary duties in regard to the services which it. will provide under
this Contract in respect to the Trust Fund and the accounts and portfolios thereunder. The
Contractor further ackmowiedges that it ig subject to the requirement 1o use prudence and care in
ity dealing with the Savings Plan, the Trust Fund and the accounts and portfolios thereunder, in
accordance with Tenn. Code Ann. § 35-3-117 and such other fiduciary requirements to which it

2



is subject. The Contractor accepts its appointment as such fiduciary and specifically agrees that
in performing its duties hereunder that it will act not in regard to speculation, but with the care,
skill, prudence and diligence under the circumstances then prevailing, specifically including, but
not by way of limitation, the general economic conditions, the anticipated needs of the Savings
Plan, the Trust Fund and the eccounts thereunder, and the Purchasers and Beneficiaries, thata
prudent person acting in a like capacity and familiar with such matters would use in the conduct
of an enterprise of like character and with like aims to attain the goals of the Savings Plan as
determined ffom the Act, the Rules and the Investment Policy established pursuant to Section
A.8.b below. The Contractor agrees to discharge its duties with respect to the Savings Plan
solely in the interest of the State, the Purchasers and the Beneficiaries of the Savings Plan.

6. Tax and Securities Matters.

a. Cooperation. The State and the Contractor shall cooperate to ensure that the conditions
contained in Section A.7 hereunder are satisfied and that the duties and obligations of the parties
hereunder are effectively, efficiently and promptly discharged. Each party shall execute and
deliver to the other such further instruments and documents, and take such further action, as may
from time to time be necessary to carry out the intent and purposes of this Contract.

b. IRS Letter Ruling. The Contractor shall cause to be prepared for signature and filing by
the State end the Savings Plan, in a form satisfectory to the Contractor and the State, & request for
a privete letter ruling from the Intermal Revenne Service (the “IRS™) to the effect that the Savings
Plan satisfies the quelification requirements of Section 529 of the Internal f{efenue Code
{“Section 529"), is exempt from federal taxation and addressing other agreed upon issues (the
“IRS Letter Ruling™).

c. SEC No-Action Letter and Opinion of Securities Counsel, The Contractor shall (i) assist
the State in preparing for the State’s signature and filing, in a form satisfactory to all parties, a
request for a “no-action” letter from the Securities and Exchange Commission’s staff (the “SEC
No-Action Letter™) and (ii) obtain an opinion from a law firm that is nationslly recognized for its
expertise in federal securites law matters, addressed to the State and the Contractor and dated as
of the Savings Plan Start Date (the “Opinion of Securities Counsel™), each of which shall be to
the effect that the Savings Plan and the operation of the Savings Plan will be exempt from
registration requirements of the Securities Act of 1933, as amended, and the rules and regulations
thereunder, and exempt from broker-dealer registration requirements of the Securities Exchange
Act of 1934, as amended, and the rules and regulations thereunder, and addressing other agreed
upon issues. The Contractor’s obligation to assist the State in preparing and filing the SEC No-
Action Letter as required in item (i} above may be waived in writing by the parties if the
Contrmlztor heg obtained assurances with respect to the legal issues referred to sbove, based on

meetings or discussions with the staff of the SRC and/or other developments, including the
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issuance of a no-action letter by such staff with respect to another state’s higher education
savings plan similar to the Savings Plan, which are acceptsble to and satisfy the State and the
Contractor,

d, State Securities and “Blue Sky"” Law Clearance. Subject to (i) receipt of the
documentation required in Section A.6.c above, (if) the making of any required notification filing
with the Tennessee Department of Commerce and Insurance (which notification, if required,
mugt be filed by the Contractor prior to the Savings Plan Start Date) and (iii) verification of the
availability of an applicable exemption from securities registration requirements under the
securities laws of the State of Tennessee, Savings Accounts may be offered to, opened by, and
contributions thereto made by, prospective or actual Purchasers in each state of the United States.
At its sole cost and expense, the Contractor shall be solely responsible for identifying all required
consent;, approvals, notifications and other filinge to this end under applicable state securities or
“blue sky” laws. The State shall cooperate with the Confractor, as may he necessary, in its
preparation and submission to all such consents, approvals, notifications and other filings.

e. Further Cooperation. In the event that the Savings Plan or objectives of the Savings
Plan are adversely affected due to interpretations of existing federal tax law (including, withount
limitation, if the IRS Letter Ruling negatively impacts the Savings Plan or the IRS refuses to
issue the IRS Letter Ruling), State tax law or federal or State securities laws, the State and the
Contractor shall use reasonable efforts to either (i) restructure the Savings Plan within the
constraints of applicable law to address such adverse consequences or {ii) if such restructiring is
impractical or inadvisable, to wind-down the Savings Plan in accordance with the Act and the
Rules.

J. Costs of IRS Letter Ruling and SEC No-Action Letter., The Contractor shall pay all fees
and expenses of its couneel in connection with the preparation of the requests for and efforte to
obtain, the SEC No-Action Letter, the IRS Letter Ruling and the Opinion of Securities Counsel.

7. Conditions to the Savings Plan Start Date. The Savings Plan Start Date shall not
coMeﬁce until each of the following co:;diﬁons have been met or waived in writing by the
parties hereto:

a. IRS Letter Ruling or Opinion. The Contractor shall have obtained (i) the IRS Letter
Ruling in form and substance acceptable to the State, or (ii) if the IRS Lertter Ruling is being
processed by the IRS, but has not been issued es of the Savings Plan Start Date and the
Contractor has no indication that the ruling will be unfavorable, an opinion of & law firm that is
nationally recognized for its expertise in federal tax matters. Said opinion must be in 2 form and
substance acceptable to the State and the Contractor and must state that the Savings ?Ian satisfies
the qualification requirements of Section 529, is exemnpt from federal taxation and that the

commencement of the operation of the Savings Plan prior to receiving the IRS Letter Ruling will
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have no adverse consequences to the Savings Plen. The oi)in.ion shall also opine on such other
issues ag may be agreed upon by the parties.

b. SEC No-Action Letter or Opinion. The Contractor shall have obtained (i) either (A) the
SEC No~Action Letter in form and substance acceptable to the State and the Contra.ctbr or (B)
agsurances with respect to the legal issues referred to in Section A.6.c of this Contract, based on
meetings or discussions with the staff of the SEC and/or other developments, including the
issuance of a no-action letter by such staff with respect to another state’s higher education
savings plan similar to the Savings Plan, which are acoeptable to and satisfy the State and the
Contractor, and (ii) the Opinion of Securities Counsel, which shall be in form and substance
acceptable to the State and the Contractor and addressed to and delivered to the State and the
Contractor.

c. Representations and Warranties. The State shall have received no information
indieating that any representation or warranty made by the Contractor in this Contract is not true
and correct in al) material respects on the Savings Plan Start Date as though such representation
or warranty was made on and as of the Savings Plen Start Date.

d. Savings Plan Materials. The State and the Contractor shall have approved all
brochures, press materials, forms, telephone and media scripts and other materials required to
commence the marketing and selling of the Savings Contracts.

8. The Trust Fund; the Savings Plan Investment Policy and Investment Objectives; the
Age Bands, the Mutual Funds, the Plan Fund and the Administrative Fund; Investment of
Trust Assets; Savings Accounts; Contributions; Crediting of Contributions; Withdrawals.

a. The Trust Fund.

(1) Pursuant to Public Acts of 1999, Chapter 233, the Trust Fund has been established for
the receipt of moneys from Purchesers and other persons who make contributions to Educational
Savings Plan accounts (**Savings Accounts) under the Savings Plan. The Trust Fund assets
shall also include (i) all interest and investment income, (i) any monetary gifts of any nature
made by any individual by testamentary disposiﬁon, including, without linaifaﬁon, any specific
monetary gift or bequeath made by will, trust or other disposition, (iif) any penalties paid by
Purchasers for non-qualified withdrawals from Savings Accounts and (iv) all other receipts of the
Savings Plan fiom any other source, public or private.

(2) The assets of the Trust Fund shall be preserved, invested and expended solely pursuant
to, and for the purposes of the Savings Plan and shall not be loaned or otherwise transferred or
used for any other purposes. Subject to the prior written approval of the State, the Contractor
shall not withdraw or permit to be withdrawn any assets from the Trust Fund except under the
following circumstances:

JLA) to make payments to, or on behalf of, Beneficiaries pursuant to the Act;
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{(B) to make refunds as provided in the Act; and

(C) to pay the management fees to which the Contractor is entitled under Section C.1 of
this Contract.

&. The Savings Plan Investment Policy and Investment Objecrives. Prior to the Savings
Plan Start Date, the State shall prepare and adopt an appropriate investment policy for the
Savings Plan, along with investment guidelines and procedures (collectively referred to as the
“Investment Policy”). At the State's request, the Con&a&or shall asgist the State in the
preparation of such policy.

In accordance with the Act and the Rules, the parties acknowledge and understand that the
investment policy and objective of the Savings Plen is to achieve investment returns over the
applicable investment period (i.e., the period from the making of a contribution through the date
on which a withdrawal for qualified higher education expenses is projected) that are at least equal
to the rate of increase in the costs of higher education over that period. The parties acknowledge
that no guarantee exists of any return of amounts contributed by Purchasers or any income or
earnings thereon, and that the investment of contributions made under the Savings Plan is subject
to market risks, and that the Mutual Funds and the Age Bandr (both of which are described in
subsection (¢) below) and the Purchasers are subject to a risk of loss in any particular annual or
other period (including the applicable investment horizon).

e. The Age Bands, the Mutual Funds, the Plan Fund and the Administrative Fund. The
proceeds from the contributions made to Savings Accounts pursuant to Savings Contracts shall
be allocated by the State to the plan fond of the Trust Fund which holds all assets of the Trust
Fund excluding the assets held in the Administrative Fund (as defined below) (the *“Plan Fund™),
and to the applicable Age Bands, which are each a portion of the assets of the Pian Fund
established for Beneficiaries born in specified years in accordance with the allocation guidelines
(as described in Section A.9.a below and ag shall be described in the Savings Plen disclosure
booklet and the Savings Contract) (the “Age Bands™). The State shall be the sole trustee of the
Trust Fund and the Contractor shall invest' Trust Fund azsets held in the Plan Fund exclusively in
shares representing ownership interests in the foliowing TIAA~CREF Institutional Mutual Funds:
the TIAA-CREF Institutional Growth Equity Fund, the TLAA-CREF Institutional Bond Fund and
the TIAA-~CREF Institutional Money Market Fund (collectively, the “Mutual Funds™) and such
other mutual fund or mutual funds as the State and the Contractor may hereafter agree upon in
writing. In addition, the State shall cause the Trust Fund to establish an account with the TIAA-
CREF Institutional Money Market Fund (the “Money Market Fund”) in the name of the Trust
Fund, and all finds allocated to the administrative fund of the Trust Fund (the “Administrative
Fund”) shall be deposited in the Money Market Fund.



A1l non-qualified withdrawal penalties and any other penalties or fees charged to Savings
Accounts or payable by Purchasers under the Savings Plan shall be deposited in the
Administrative Fund. ‘Withdrawals from the Administrative Fund may be made from time to
time by the State for the reimbursement of direct and indirect costs and expenses of the Staie
relating to the Savings Plan.

d. Investment of Trust Fund Assets. The investinent objective, policies and practices for
each of the Mutusl Funds shall be as set forth in the Mutual Fund registration statement, as
amended from time to time, but in any case subject to the Act, the Rules, Section 529 and the
Investment Policy. The State agrees to obtain the prior written consent of the Contractor prior to
meking any modification to the Investment Policy which would cause the Mutual Fund
registration statement for any of the Mutual Funds to viclate the Investment Policy. The Trust
Fund assets held in the Plan Fund shall be invested and administered by the Contractor as set
forth in the registration statement for the Mutual Funds and as shall be set forth in the Savings
Plan disclosure booklet. The Contractor shall annually provide to the State, within sixty (60)
calendar days after the end of each calendar year, a certification that the investments of the Trust
Fund are, and at all times during the year have been, in compliance with the Investment Policy.

e, Savings Accounts. The Contractor shall establish for each Beneficiary of 2 Savings Plan
Contract an individual Savings Account in the Trust Fund for the receipt of confributions made
on behalf of the Beneficiary, Such contributions shall be credited to the appropnate
Beneficiary's Savings Account in accordance with Paragraph g below.

f- Contributions. The Contractor shall direct the investment of contributions made to the
Plan Fund in accordance with the allocation gnidelines for the applicable Age Band (as set forth
in Annex A).

g Crediting of Contributions. Coniributions to the Savings Plan received before the close
of trading on the New York Stock Exchenge (*NYSE”) (usuaily 4:00 p.m., Eastern Time) on any
day on which the NYSE is open for trading (a “Business Day™) ghall be ¢redited to the Savings
Account to which the contribution is ma.d;a on the same day, Contributions received at or after
the close of trading on the NYSE or on 2 day other than a Business Day shall be credited on the
next Business Day. Contributions shall be credited that same day to the applicable Age. Band at
the Net Asset Value per share (as defined in Paragraph h below) calculated for that day for such
Age Band in accordance with Paragraph h below. A contribution ghall be credited to a Savings
Account (i) once the documentation with respect to the Savings Account is properly completed
and such contribution is in good order and (ii) at a share price equal to the Net Asset Value per
share (as defined below) next calculated for the applicable Age Band after the contribution is
credited.



h. Net Asset Value Per Share. “Net Asset Value per share” or *“NAV per share” shall mean
the price per share in any Age Band or Mutual Fund, respectively. Net Agset Value per ghare
¢hall be determined when regular trading closes on the New York Stock Exchange on each
Business Day that the NYSE is open. Net Asset Value per share shall be computed by dividing
the value of an Age Band's or a Mutual Fund’s, as the case may be, net asscts less its liabilities,
by the number of outstanding shares of such Age Band or Mutual Fund. The Net Asset Value
per share of each A.ge Band shall be based upon the Net Asset Value per share of each of the
Mutual Funds in which it invests. _

{. Withdrawals. The Contractor shall process requests for withdrawals and refunds from
the Savings Accounts in compliance with the Act, the Rules, Section 522 and the regulations
promulgated by the Internal Revenue Service, as amended from time to time. The Net Asset
Value per share for an Age Band applicable to a withdrawal or refund shall be the Net Asset
Value per share next calculated for such Age Band once such withdrawal or reﬁmd.request is
recejved in good order.

j. Commencement of Recelpt of Contributions. The Contractor shall be prepared to
estsblish Savings Accounts on behelf of individual Beneficiaries and to commence receiving
contributions to such Accounts immediately on the Savings Plan Start Date.

9. Allocation Guidelines; Mid-Year Changes in Allocation Guidelines.

a. Alloeation Guidelines. The Contractor shall invest the assets of the Trust Fund held in
the Plan Fund allocated to each Age Band (including new contributions allocated to each Age
Band and the net earnings of each Age Band) in accordance with the percentage ranges
determined in accordance with this Section and as set forth in Annex A (the *“Allocation
Guidelines””). Unless changed by the State in accordance with Paragraph b below, the Allocation
Guidelines for each Age Band for calendar year 2000 shall be as et forth in Annex A. All
Allocation Guidelines ghall be in the format set forth in Annex A. On or before November 1 of
each calendar year during the teym of this Contract commencing with November 1, 2001, the
Contractor shall submit to the State, for th‘e State’s consideration, the Contractor’s recommended
Allocation Guidelines for each Age Band for the following calendar year. The Contractor shall
make such recommendations congistent with the objective of the Savings Plan set forth in the
Savings Plan disclosure booklet and the riek levels deemed appropriate by the State. At the
request of the State, the Contractor shall consult with the State and mey thereafter propose
revised Allocation Guidelines for the following calendsar vear. On or before December 1 of each
such calendar year, the State shall either notify the Contractor that the State approves the
Contractor’s recommended Allocation Guidelines, as they may have been revised after
consultation with the State, for the next calendar year or shall deliver to the Contractor revised

Allocation Guidelines for such year that the State deems appropriate.
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b. Mid-Year Changes in Allocation Guidelines. Notwithstending anything to the contrary
set forth above, the State, upon thirty (30) days’ written notice to the Contractor, meay change the
Allocation Guidelines at any time for application during the remaining portion of the calendar
year. In the event of any such change by the State, the Contractor shall have a commercially
reasonable period of time to implement such change in the Allocation Guidelines, including,
without limitation, divestitures and acquisitions of securities, taking into consideration relevant
market factors and the benefits to Purchasers of minimizing transaction costs.

10. Marketing and Promotion; Communications; Contractor and Affiliate Marketing
and Advertising.

a. Marketing and Promotion Campaign. The Contractor shall coordinate marketing and
information materials with the State and create a multi-ycar marketing plan. In addition, the
Contractor shall perform the marketing and promotion functions for the Savings Plan. Such
fimetions shall be initiated by no later than the Savings Plan Start Date and shall include, but
shall not be limited to, the following:

(1) Write, produce and schedule promotions in the print and electronic media;

(2) Develop a marketing approach that promotes saving for higher education;

(3) Design, draft, print, update and distribute a Savings Plan disclosure booklet and other
marketing and advertising materials from time to time through the termination date of this
Contract;

(4) Design and maintain a Web-site for the Savings Plan;

(5) Conduct commumity fornms and other similar events, including press events, with the
State and other public officials and personalities;

{6) Develop a marketing plan to promote participation by corporations and local
governments by offering payroll deduction services to employeces;

(7) Develop programs to enable institutions of higher education to participate in marketing
and promotion of the Savings'Plan;

(8) Develop and implement a marke'ting plan to promote minority end low-income
participation in the Savings Plan; and

(9) Evaluate the effectiveness of the marketing and advertising campaigns systematically
and at least annually and provide writien reports to the State of its findings.

b. Marketing Expenditures and Promotional Activities. For the period from the date hereof
through the first anniversary of the Savings Plan Start Date, the Contractor shall expend
$1,500,000.00 for marketing and promotional activities for the Savings Plan. During each one-
year period ending on the second and third anniversaries of the Savings Plan Start Date during
the term of this Contract, the Contractor shall expend an additional $750,000.00 for matketing
and promotional activities for the Savings Plan, For each one year period thereafter during the
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term of this Contract, the Contractor shall expend an additional $375,000.00 for marketing and
promotional activities for the Savings Plan.

Beginning in the calender year 2000, by not later than each November 15, the Contractor
shall submit to the State, in writing, a proposed marketing plan for the immediately following
calendar year. Prior to implementetion, each marketing plan must be satisfactory to the State.
The Contractor shall implement the marketing plan, as approved in writing by the State, and any
material changes to such plan shall require the prior written consent of the State.

e. Communications. The Contractor shall be identified as the plan manager for the Savings
Plan, and the **TIAA-CREF” brand name and logo, together with the Plan logo designed
specifically for the Savings Plan (the “Plan Logo™), shall be displayed, on (i) each application to
open a Savings Account and each Savings Contract; (ii) each Savings Plan disclosure booklet
and any disclosure supplemental thereto; {(iii) each Savings Account statement; (iv) each
pamphlet and other materials advertiging the Savings Plan; (v) each advertising of the Savings
Plan in print and electronic media; and (vi) other Savings Plan documents, including other
Savings Plan forms and letterhead,

" d. Contractor and Affiliate Marketing and Advertising. If 8 Purchaser indicates on a
Savings Contract that such Purchaser wishes to receive additional solicitations from the
Contractor, then the Contractor and its affiliates may, but only under separate cover from any -
communication to Purchasers relating to the Savings Plan or a Savings Account, make directed
non-Savinge Plan mailings to such Purchaser of (i) brochures, pamphlets and other advertising or
marketing information conceming the Contractor or its subsidiaries and affiliates or the products
or services thereof and (ii) with the prior written consent of the State, which consent shall not be
unreasonably withheld, other mailings; provided that without the prior written consent of the
State no mention in any non-Savings Plan mailing shall be made of the State or the Savings Plan,
including any aspect thereof. The Contractor shall not, and shall cause its aifiliateg not to, (i) sell
any list egtablished in administering the Savings Plan of Purchesers or Beneficiaries or any name
thereon to any third party, (i) use any list-of Purchasers or any name therein for a solicitation for
any other tuition funding programs, (iii) solicit any Beneficiaries or (iv) solicit any Purchasers
who have not requested in their Savings Contract that they receive solicitations from the
Contractor or its affiliates, The internet web site for the Savings Plan shall contain the address of
the web site of TIAA-CREF, which currently has the URL address “http://www _tiaa-cref.org™
and contain a link to the State’s web gite, which currently has the URL address
“http://www.treasury.state.tn.us/best. htm”. The State ghall notify the Contractor in advance of all
marketing and promotional activities of the State with respect to the Savings Plan; provided,

however, that no such notice shall be required concerning general outreach activities, workshops,
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presentations and publications that include a summary of all programs adminigtered by the State,
ineluding a summary description of the Savings Plen,

e. No Guaranty on the Investment Return. In its merketing materials, the Contractor shall
always highlight the fact that neither the State nor the Contractor can guarantee any rate of return
on amounts invested by Purchasers or any income thereonh. The Contractor shall also highlight
the above fact in all sales related phone or in-person contacts with current or potentiel Pu.llchase'rs
or Beneficiaries when discussing the returns from an investment in the Savings Plan.

11. Administrative Services.

a. General Administration. The Contractor shall perform the general administrative
functions for the Savings Plan. Such functions shell include, but shall not be limited to, the
following:

(1) Design, draft, print and process the application materials and the Savings Contract for
the Savings Plan and all forms and other materials that will be used in the Savings Plan,
including forms containing the information necessary to process gualified withdrawal requests
and non-qualified withdrawal requests;

(2) Design or acquire all necessary software and hardware for the operation of the Savings
Plan;

(3) Provide Purchasers with information to assist them in deciding the appropriateness and
level of their participation and the various strategies that may be appropriate for them to pey for
post-secondary education expenses, including the Savings Plan and other plans of the BEST
Program;

(4) Maintain account data for each Beneficiary in such & manner that the amount of the
year-to-date accumulated contributions and the current value of the account can be made
available by phone (or by computer when aveilable) immediately to each Beneficiary and each
Purchager or other participant upon request during regular business hours for the State of
Tennessee; such account information to be current through the last business day preceding the
day of the inquiry; '

(5) Provide each Purchaser with information explaining minirmum and maxirmm
investment levels; “

(6) Ausgsist the State in establishing adequate safeguards to prevent the deposit of excess
confributions to Savings Accounts;

(7) Determine if Purchasers or other contributors have made excess contributions on behalf
of a Beneficiary and promptly refund to the contributors such excess payments;

(8) Review application forms and Savings Contracts, open Savings Accounts, process

contributions to Savings Accounts and manage the Trust Fund assets;
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(9) Establish a toll-free telephone number or numbers, as appropriate, and provide
telephone consultants (Series 6 Registered Representatives and other appropriate representgtives)
to provide sales/counseling support as well as related services;

(10) Establish and maintain all Savings Accounts and other accounts of the Trust Fund and -
ensure compliance with the Act, the Rules, Section 529 and the regulations promulgated
thereunder, and any other applicable laws and regulations;

{11) Calculate the amount of any refunds to, or penalties impored on any Beneficiaries,
Purchasers or other participants under applicable State or federal statutes or regulations and
otherwise perform treasury services with respect to cash flows from contributions to and
withdrawals from Savings Accounts;

(12) Solicit employvers in order to establish and maintain payroll deduction plans and
sutomatic withdrawal procedures for contributions to Savings Accounts;

(13) Prepare and deliver to Purchasers guarterly and annual statements identifying the
contributions made to the relevant Savings Account during the applicable period, the total
contributions made to such Savings Account, the value of such Savings Account, distributions
made and any additional information;

{14) By March 31% of each year, prepare and deliver to each Beneficiary turning age 17 in
such year statements indicating the prior year end account value for each Savings Account of the
Beneficiary. The statements shall be provided to the Beneficiary in a single mailing;

(15) In accordance with the conditions of the Savings Plan, disburse funds for qualified
withdrawals, transfers, refimds and cancellation of Savings Contracts;

(16) Prepare, print and mail reports to the State regarding the Savings Plan, including,
among other things, information on the number of Purchasers and Beneficiaries, geographical
and demographic distribution of Purchasers and Beneficiaries, total yearly contributions by all
Pﬁrchase:rs, methods used by Purchasers to make contributions and the management fee
collected:

(17) Ensure that representatives of t.i:e Contractor, including the management of
Contractor, arc available to discuss Savings Plan issues with the State and its staff promptly upon
request; and |

(18) Meke its management team working on the Savings Plan available to meet with and
receive input from the State throughout the term of this Contract and during public meetings of
the Board of Trustees of the BEST Program. ' '

b, Customer Services. 'The Contractor shall provide all customer services for the Savings
Plan, which services shall emphasize courteous, prompt and responsive treatment of

Beneficiaries and Purchasers, and shall include the following;:
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(1) Establish a toll-free telephone number or numbers, as appropriate, and telephone
operators to answer questions and provide related gervices to Beneficiaries and Purchasers, such
service to be provided at a minimum, during the hours of 7:00 a.m. to 10:00 p.m., Central Time.

(2) Provide a means for Beneficiaries and Purchasers to express concerns or comments
regarding the Savings Plan and report these concerns end comments to the State in a timely
manner; |

(3) Establish a complaint resolution process which provides for prompt, efficient and
customer-friendly disposition of complaints;

(4) Upon written request from a Purchaser, or his or her legel representative, provide
account information for each account to which the Purcheser has made one or more
contributions, including the amount of contributions and eamings thereon, at no cost to the
Purchaser; and

{5) Upon written request from a Beneficiary, or his or her legal representative, provide the
Beneficiary with account information, including the arnount of contributions and earnings
thereon under all S8avings Contracts that designate him or her as & Beneficiary, at no cost to the
Beneficiary.

¢. Legal, Regulatory, Tax, Securities and Miscellanecus. In addition to the Contractor’s
other obligations under this Contract, at its sole cost and expense, the Contractor sball perform
the following legal, regulatory, tax, securities and miscellaneous tagks:

(1) Prepare and submit to Purchasers and Beneficiaries all tax forms, including 1099
Forms of the IRS, or submit the underlying information to the State for submission by the State
to Purchasers or Beneficiaries, in a format that is requested by the State;

(2) Prepare and provide any and ell information returns, filings, reports or other materials
required by the IRS or any other federal or state agency regardless of whether they are expressly
required by the statutes and/or regulations specificelly relating to the Savings Plan;

(3) Account separately for any moneys received from an entity exempt from taxation under
Section 501(c)(3) of the Internal Revenue ‘Code or any state or local government which
esteblishes a Savings Account for scholarship purposes;

(4) Keep and protect the confidentiality of personal information concerning Purchasers and
Beneficiaries, including identification mumbers or codes and account access numbers or codes, in
accordance with all applicable federal and Tennessee laws;

(5) Make available to the State the resuits of any periodic examination of the Contractor by
any state insurance comrnission (except to the extent such report may not be disclosed under
applicable law or regulations);

(6) Prepare and file all statements, schedules, repofts and other information that are

required by state or federal law or regulations, including federal and state tax law and securities
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law, that relate to the Savings Plan, the Trust Fund, the Savings Accounts and any other entity,
account or program related to the Savings Plan;

(7) Control for fraud in 2 manner consistent with rules and regulations adopted by the
federal Internal Revenue Service or the Tennessee Compftroller of the Treasury under any direct
reimbursement methed of payment which may be adopted, and provide summary reports to the
State on a timely basis conceming all incidents of fraud or suspicions of fraud and the extent
thereof; '

(RB) Perform asset allocation studies and make recommendations to the State; and

{9) Upon reasonable request, provide the State with all regulatory filings and reports
regarding the Savings Plan made by or on behalf of the Contractor. |

d. Service Enhancements. The Contractor shall provide to the State, without additional
charge, any updates and enhancements to the services hereunder which it provides in the noﬁﬂ
course of business to all its customers in the performance of similar investment management,
marketing, general adminigtrative and related services. Such services may include by way of
illaetration, but not by wey of limitation, on«line reporting services,

12, Personnel The Contractor shall maintain sufficient, qualified personnel to establish
Savings Plan Accounts under the Plan and to process Savings Plan Contracts and any
amendments thereto; to answer inquiries of Purchasers, Beneficiaries and the State gs to aceount
balances and other records maintained or generated by the Contractor; and to otherwise fulfill its
duties and responsibilities under this Contract. The Stete reserves the right to disapprove the use
of any individual representatives of the Contractor who are performing marketing or customer
service type functions under this Contract; however, no such disapproval ghall he based on the
grounds specified in Section ID.7 hereof.

13. State Oversight. The Contractor shall consult with the State in all aspects of the
management of the Savings Plan, and shall consult with and obtain the prior approval of all
aspects of the process of developing and refining the marketing and promotion campaigns and
materialg. Communication materials and forms regarding the Savings Plan shall be designed,
produced and distributed at the Contractor's expense and shall be filed with and approved in
advance by the State. No marketing or promotion activity may commence without the prior
written antherization from the State.

14, Meetings. The Contractor and the State shall meet as frequently as either of them
deems advisable and at least monthly during the first six (6) calendar months of the term of this
Contract, and thereafter at least once during each calendar quarter. Any of such meetings may be
held in person or by telephone. Representatives of the Contractor shall appear at meetings of the
Board of Trustees of the BEST Program or its committees, as requested by the State, to explain
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any of the operations of the Savings Plan, including its investment and marketing strategies and
any successes or failures of the Savings Plan.

15. Ownership and Custody of Plan Materials ,

a. In General. The State shall own and have all right, title and interest in and to, and
beneficial ownership of, the Plan Records (ag defined in Paragraph b below), which shall be
readily =ccessible to the State, at the Contractor’s expense, in a commercially reasonable manner.
In performing the services under this Contract, and in the event of any action, suit, investigation
or gimilar proceeding involving the Contractor that ie brought in connection with the Savings
Plan, the Contractor shall have full access to the relevant Plan Records and to the fullest extent
permitted by law, the State shell cooperate fully, and shall cause its officials, officers, employees
and agents to cooperate fully, with the Contractor in connection with any such action, suit,
investigation or similar proceeding.

Other than the Plan Records, the Contractor shall be and remain the sole owner of all
records, books, documents, correspondence, enalyses, designs, drawings, papers and files, the
intellectual property rights relating to the structure and operation of the Savings Plan (such as
investrment allocation methodologies and know-how, any software and analytical tools, including
but not limited to the “Savings Calculator”, as are otherwise owned by the Contractor and its
affiliates and utilized or developed by or for the Contractor for the marketing or administration of
the Savings Plan) and research, reports, publications, training materials and manuals developed
solely by or for the Confractor relating to savings for higher education and plans relating thereto
that are not specific to the Savings Plan; provided, Aowever, that the State shall not be restricted
in any menner in connection with the continuation of the Savings Plan after the expiration of this
Contract in using the same or substantially the same Savings Plan structure or portions thereof
(including the investment and Allocation Guidelines components) as have been in effect prior to
the final termination date of this Contract, and the Contractor shall be deemed to have granted
the State a non-exclusive, perpetual, royalty-free, non-transferable license in the Tnited States to
so use any or all of the foregoing. '

b. Plan Records Defined. ‘“Plan Records” shall mean collectively, (i) all records, books,
correspondence, papers and files relating solely or primarily to the Savings Plan, whether or not
in the possession of the State, including, without limitation, all lists, compilations and surmmmaries
of Purchasers, Beneficiaries or prospective Purchasers who contact the Contractor for the
purpose of expressing an interest in the Savings Plan (the “Trust Materials™) and (if) the Plan
Logo, any slogan developed specifically for the Savings Plan, and any trade names, trade marks
or service marks created specifically for the Savings Plan, and any copyrighted materials relating
solely or primarily to the Savings Plan, including materials contained in the Savings Plan
disclosure booklet that are related specifically to the State, the Trust Fund or the Savings Plan,
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web site content related specifically to the Savings Plan (other then web site elements contained
in TIAA-CREF's web gite) and marketing, advertising and public relations materials that are
specific to the Savings Plan (the “Media Materials™).

¢. Derivative Materials. The State hercby grants to the Contractor an exclusive,
perpetual, royalty-free, worldwide, transferable license (i) to ereate, use and distribute marketing,
advertising, web site or other media-related materials based on or derived from the Media
Materials and (ii) to use (including the right to modify or create derivatives of) the format (but
not the content) of the Plan Records in any manner and for any purpose, including without
limitation, creating or otherwise developing materials based thereon (the items set forth in
clauses (i) and (ii) above constituting the “Derivative Materials™), so long as such Derivative
Materials are used by the Contractor (or any transferee with respect to such license) in a manner
in which the public will not confuse such Derivative Materlals as being related to the .Savings
Plan. Prior to the initial public use of any specific item of Media Material, the Contractor shall
submit such item of Media Material to the State for its approval, provided that if the State fails to
comment on such item within ten (10) Business Days after gubmission, the State ghall be deemed
to have granted its approval. The Statc acknowledges that the Contractor will own and have all
right, title and interest in and to, and beneficial ownership of, all Derivative Materials end any
intellectual property rights related thereto.

16. Reports and Financial Statemenits; Account Statements; Compliance Requirements;
Tax Reporis; Audits,

a. Reports and Financial Statements. The Contractor shall prepare and deliver to the State
(i) within twenty (20) Business Days immediately following the end of each calendar quarter,
reports on the performance of each of the Mutual Funds and the Administrative Fund, in a form
mutually satisfactory to the State and the Contractor, and (i1) within forty (40) days immediately
following the end of each fiscal year of the Sevings Plan (said fiscal year being from January 1
through December 31), an annual statement of assets and liabilities and changes in net assets in a
form mutually satisfactory to the State and the Contractor, each such report to be prepared in
accordance with generally accepted accounting principles applied on a consistent basis as of a.nd
for the periods involved.

b. Account Statements. The Contractor shall prepere and deliver to each Purchaser within
thirty (30) daye immediately following the end of the period to which they pertain, calendar
quarter and calendar year statements (1) identifying the contributions made to the relevant
| Savings Account during the preceding period, (ii) the totel contributions made te such Savings
Account through the end of such period, (iii) the value of such Savings Account at the end of
such period, (iv) distributions made during such period and (v) such other information that the
Contractor end the State agree to have reported to the Purchaser.
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¢. Compliance Regquirements. The Contractor shall:

(i) Use its best efforts to keep the Savings Plan in compliance with requirements of the Act
and the Rules and to manage the Savings Plan to qualify as a “qualified State tuition plan” under
Section 529,

(ii) Keep adequate records of each Savings Account and keep each Savings Account
separate from each other Savings Account;

(iii) Compile information for statements required to be prepared under the Act and the
Rules and provide such compilations to the State; and

(iv) Provide the State with copies of all regulatory filings and reports made by the
Contractor in connection with the Savinge Plan until the final termination date of this Contract.

d. Tax Reports. The Contractor ghall:

(i) If there is any distribution from a Savings Account to any individual or for the benefit
of any individual during a calendar year, report such distribution to the Internal Revenue Service
end either the Purchaser, the Beneficiary or the distributee to the extent required by federal law or
regulation; and

(ii) Prepeare and file statements and information relating to Savings Accounts to the extent
required by federal and State tax law.

e. Audits. The Contractor shall prepare, at its expense, annual financial staterments for the
Savings Plan within seventy-five (75) days following the end of each fiscal year of the Savings
Plan. The Contractor shall, promptly upon request, provide the State access to all files, records,
documentz, and data pertaining to the Savings Plen which are in its pogseszgion or eontrol. The
Contractor shall also obtain an audit at least annually by a firm of certified public accountants
and provide the resulte to the State,

17. Quarterly Operational Performarce Reports and Performance Measurement,

a. Quarterly Operational Performance Reports. The Contractor shell provide operational
performance measurement reports to the State on a quarterly basis within sixty (60) calendar days
after the end of each calendar quarter after the Savings Plan Start Date. Each such report shall
provide data regarding the operation of the Savings Plan with respect to the following:

QUARTERLY PERFORMANCE MEASUREMENTS

Correspondence Financial Correspondence Timelness
The percentage of financially«related comrespondence sent within 2
Business Days of receipt

Non-Financial Correspondence Timeliness

The percentage of non-financial correspondences sent within 7 Business
Days of receipt
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Check Processing Accuracy of Posting Checks
The percentage of checks accurately posted to a matching Account with
the correct amount and with the dey of receipt’s trade date
Check Posting Timeliness
The percentage of checks posted to the Account Owner’s Account on the
day of receipt
Reporting Timeliness: Timeliness of Monthly, Quarterly and Year-End Account Owner
Confirmations, Statements
Statements, The percentage mailed within 7 Business Days of Contractor’s approval
Tax Reporting of audited account staternents -
Timeliness of Daily Confirmations
The percentage of daily confirmations mailed within 5 Business Days
Accuracy of Conflrmations, Statements and Tax Reports
The percentage of confirmations, statements and tax reports that are
accurate
Timeliness of Federal Tux Reporting
The percentage of federal tax reports mailed on the agreed-to da.te
Timeliness of State Tax Reporting
The percentage of state tax reports mailed on the agreed-to date
Marketing Fulfiliment Enrollment Kit Timeliness
Processing The percentage of enrollment kits mailed within § Business Days of

receiving the request

Telephone Consulting
Services

Answer Time — Within 30 seconds
The percentage of customer calls answered within 30 seconds

Abandonment Rate
The percentage of customer calls abandoned (when a caller hangs up
after connecting but before speaking with a representative)

Systems

System A-vailability on Business Days

The number of times the processing gystem was unavailable for more
than 45 minutes per month during 8:00 AM « 8:00 PM ET (M-F, not
including New York Stock Exchange Holidays)

Nightly Cycle Timeliness
The percentage of nightly files processed on time

Customer Relationships

Service Concern and Complance Timeliness
The percentage of service concerns and complaints responded to within
7 Business Days of receipt

Processing

New Account Accuracy Rate
The percentage of new accounts set up accurately

Redemption Accuracy Rate
The percentage of redemptions processed accurately

New Account Transaction Timeliness
The percentage of new Accounts set up the day recc:ved ifall
documentation is included

Redemption Transection Timeliness
The percentage of withdrawals processed the day approved if all
documentation is included
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Marketing Performance Numbeyr of Accounts

The number of savings accounts opened during the period

Investment Institutional Mutual Fund Benchmark

Performance .
Institutionel Growth Equity Fund The relevant benchmark in use for each
Instimtional Bond Fund . Mutual Fund as disclosed in the then corrent
Inatimtional Money Market Fund Mutual Fund prospectus

The investment performance of each Mutual Fund and its respective
benchmark for that same period

b. Performance Measurement. By no later than November 15, 2004, the Contractor shall

provide to the State a cumulative perfonmnance measurement report. The report shall indicate

whether the minimum percentage requirements for each of the following performeance critera
were met over the period from the Savings Plan Start Date through Septernber 30, 2004.

Check Processing

Accuracy of Posting Checks
90% of checks received are accurately posted to a matching Account
with the correct amonnt and with the day of receipt's trade date

Check Posting Timeliness
90% of checks are posted to the Account Owner’s Account on the day of

receipt

Processing

New Account Accuracy Rete
90% of new accounts are set up accurately

Redemption Accuracy Rate
90% of redemptions are processed accurately

Redemption Transaction Timeliness
90% of withdrawals ere processed on the date of receipt

Reporting Timeliness:
Confirmations,
Statements

Timeliness of Quarterly Statements
90% are mailed within 7 Business Days of Contractor’s approval of
eudited account statements

Timeliness of Dafly Confirmations
90% of daily confirmations ere mailed within 5 Business Days of

transaction

Telephone Consulting
Services

Abandonment Rate
Less than 10% of customer calls are abandoned (when a caller hangs up

after connecting but before speaking with a representative)

Investment Institutional! Mutual Fund Benchmark

Performance
Institutional Growth Equity Fund The relevant benchmark in use for emch
Institutional Bond Fund Mutual Fund as disclosed in the then currant
Insrirurional Money Market Fund Mutual Fund prospectus

For each fund, the cummulative performance over the period from the
Savings Plan Start Date through September 30, 2004 is at least equal to
75% of the cumulative performance of each fund’s respective
benchmark for that same period. In the event that the cumulative return
of the respective benchmark is less than 20% over such period, then
cach fund’s cumulative performance will be within 500 basis points
(5%) of its respective benchmark.
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In determining whether to exercise its right.to extend the térm of this Contract pursuant to

. Section B.2 below, the State may consider the above performance criteria of the Contractor and _
such other criteria as the State may at its sole discretion determine. The Contracto;c"s compliance
with the above pérformance measurements shall not be interpreted to relieve the Contractor from
properly performing its obligations under this Contract.

B. TERM:
1. Initial Term. This Contract shall be effective for the period com.r.ﬁcnbing on December

2, 1999Iand ending on the fifth anniversary date of the Savings Plan Start Date, as defined in
Section A.4 above. The State shall have no obligation for services rendered by the Contmctof
which are not performed within the specified period.

2. Term Extension. The State reserves the right to extend this Contract for up to five (5)
edditional years, provided that the State notifies the Coﬁtractor in writing of its intention to do so
at least thirty (30) days prior to the contract expiration date. An extension of the term of this
Contract will be effected through an amendment to the Contract. ‘

C. PAYMENT TERMS AND CONDITIONS:

2. Compensation. The Contractor shell be entitled to an aggregate fee at the annual rate of
0.90% of the average daily net assets of the Plan Fund, subject to é,djusunents as provided in
Section C.2 below (the "Management Fee™), which shall be the Contractor’s sole compensation
for performing all the services hereunder. The Management .Fee shell be reduced (dollar for
dollar) by the invéshnent management fee payable by Savings Account owners ﬁda each
Mutual Fund. The investment management fee for each Mituel Fund shall be disclosed in the
prospectus for each Mutual Fund, The Management Fee shall accrue and be calculated by the
Contractor daily arid shall be payable monthly. The Contractor shall pry all of its direct and
indirect costs and expénses in connection with this Contract, the Savings Plan and the services
provided hereunder, and none of such costs or expenses Shall be paid from or reimbursed cut of
assets of the Savings Plan (other than the Management Fee). In no event, however, shall the
Manpagement Fee exceed an annual rate of 0.91% of the average daily net assets of the Plan Fund.

2. Adjustments to the Management Fee. The Managerﬁént Fee shall be reduced by 0.20%
(or 20 basis points) in the event that a matching contribution incentive on annual contributions up
to 85,000.00 is adopted by the State of Tennessee. | .

3. Maximum Liability. The Managernent Fee shall constitute the contract price Snd the
entire compensation due the Contractor for the services and all the Contractqr's obligations
hereunder regardless of the difficulty, hours worked, or material or equipment required. The
corh:ract price includes, but is not limited to, all applicable taxes, overheads, profits and all other
direct and indirect costs incurred or to be incurred by the Contractor. The Contractor specifically
acknowledges and agrees that it shall not be entitled to receive any compensation or
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remuneration whatsoever from the State in connection ﬁm the Contractor's services hereunder.
The compensation payable to the Contractor hereunder shall be paid from the Plan Fund as

provided in Section C.1 above and the State represents to the Contractor that payment of such
compensation is not subject to appropriation by the State.

4. Compensation Firm. The maximum lisbility under this Contract is firm for the
duration of the Contract and is not subject to escalation for any reason unless amended.

5. Payntent Methodology. Commencing on the fifteenth day of each month after the
Savings Plan Start Date, the Contractor shall deliver to the State a summary report of its
calenlation of the Management Fee for the preceding month, in a format and by a means,
electronically or otherwise, to be agreed upon by the Contractor and the State.” Such report shall
set forth, at a minimum, the net assets of the Plan Fund invested in each Mutual Fund for each
day of the preceding month. If, within seven days following receipt of such calculation, the State
does not advise the Contractor that it objects to such caleulation, the Contractor shall withdraw
the portion of the Management Fee calculated with respect to the Savings Plan agsets from the
Plan Fund. If the State advises the Contractor that it objects to such calculation, the State and the
Contractor shall, in good faith, attempt to resolve such oﬁj ection as goon as reasonably
practicable. If the State objects to a portion of such calculation, the Contractor shall withdraw
such portion of the Management Fee that is not in dispute. The calculation and collection of the
Management Fec shall remain subject to post-audit adjustment, and neither the State’s failure to
edvise the Contractor with respect to any monthly calculation, nor any transfer by the Coniractor
in peyment of a prior amount calculated and submitted but not objected to by the State, shall
preclude subsequent adjustment of the Management Fee or the repayment by the Contractor of
any overage to the Plan Fund.

6. Travel Compensation. The Contractor shall not be compensated or reimbursed for
travel, meals, or lodging,

D, STANDARD TERMS AND CONDITIONS:

1. Required Approvals. The State is not bound by this Contract unti] it is approved by
the appropriate State of Tennessee officials in accordance with applicable Tennessee State laws
and regulations.

2. Modification and Amendment. This Contract may be modified only by a written
smendment executed by all parties hereto and approved by the appropriate State of Tennessee
officials in accordance with applicable Tennessee State laws and regulations.

3. Termination for Convenience. The State may terminate this Contract by giving the
Contractor at least thirty (30) days written notice before the effective termination date. In that
event, the Contractor shall be entitled to receive equitable compensation for satisfactory,
authorized services completed as of the termination date.

21



4. Termination for Cause. If the Contractor fails to fulfill its obligations under this
Contract in a timely or proper manner, or if the Contx'a;ctor violates any terms of this Contract, the
State shall have the right to immediately terminate the Contract and withhold payments in excess
of fair compensation for completed services. Notwithstanding the above, the Coniractor shall not
be relieved of liability to the State for damages sustained by virtue of any breach of this Contract
by the Contractor.

5. Subcontracting. The Contractor shall not aséign this Contract or enter into a
subcontract for any of the services performed under this Confraet without obtaining the prior
written epproval of the State. If such subcontracts are approved by the State, they shall contain,
at & minimum, Subsections D.6 and D.7 of this Contract. No such subcontracting shall relieve
the Contractor from its obligations and liabilities under this Contract.

6. Conflicts of Interest. The Contractor warrants that no part of the total Contract amount
shall be paid directly or indirectly to an employee or official of the State of Tennessee as wages,
compensation, or gifts in exchange for acting as an officer, agent, employee, subcontractor, or
consultant to the Contractor in connection with any work contemplated or performed under this
Contract, _

7. Nondiscrimination. The Contractor hereby agrees, warrants, and assures that no person
shall be excluded from participation in, be denied benefits of, or be otherwise subjected to
discrimination in the performance of thig Contract or in the employment practices of the
Contractor on the grounds of handicap and/or disability, age, race, color, religion, sex, national
origin, or any other clessification protected by Federal, Tennessee State constitutional, or
statutory law, The Contractor ghall, upon request, show proof of such nondiscrirnination end
shall post in conspicuous places, available to all employees and applicanis, notices of
nondiserimination.

8. Records. The Contractor shall maintain documentation for all charges against the State
under thizs Contract. The books, records, and documents of the Contractor, insofar as they relate
to work performed or money received under this Contract, ghall be maintained for a peried of
three (3) full years from the date of the final payment and shall be subject to audit at any
reasonable time and upon reascnable notice by the State, the Comptroller of the Treasury, or their
duly appointed representatives. The financial statements shall be prepared in accordance with
generally accepted acconnting principles.

9. Moniroring. The Contractor’s activities conducted and records maintained pursuant to
this Contract shall be subject to monitoring and evaluation by the State, the Comptroller of the
Treasury, or their duly appointed representatives.

10. Progress Reports. The Contractor shall submit brief, periodic, progress reports to the
State as requested.
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11. Strict Performance. Failure by any party to this Contract to insist in any onie or more
cages upon the strict performance of any of the terms, covenants, conditions, or provisions of this
Contract shall not be construed as a waiver or relinquishment of any such term, covenant,
condition, or provision, No term or condition of this Contract shall be held to be waived,
modified, or deleted cxcept by a written amendment signed by the parties hereto.

12. Independent Contractor. The parties hereto, in the performance of this Contract, shall
be acting in their individual capacities and not as employees, partners, joint venturers, or
associates of one another. It is expressly acknowledged by the parties hereto that such parties are
independent contracting entities and that nothing in this Contract shall be construed to create an
employer/employee relationship or to allow either to exercise control or direction over the
manner or method by which the other transacts its business affairs or provides its usual services.
The employees or agents of one party shall not be deemed or construed to be the emi:loyees or
agents of the other party for any purpose whatsoever.

The Contractor, being an independent contractor and not an employee of the State, agrees
to carry adeguate public liability and other appropriate forms of insurance, including adequate
public lability and other appropriate forms of insurance on the Contractor’s employees, and to
pay all applicable taxes incident to this Contract.

13, State Liability. The State shall have no liability except as specifically provided in
this Contract. :

I14. Hold Harmless. The Contractor agrees to indemnify and hold harmless the State of
Tennessee as well as its officers, agents, and employees from and ageinst any and all claims,
lisbilities, losses, and causes of action which may arise, accrue, or result to any person, firm,
corporation, or other entity which may be injured or damaged as a result of acts, omissions, bad
faith, negligence, or willful misconduct on the part of the Contractor, its employees, or any
person acting for or on its or their behalf relating to this Contract. The Contractor further agrees
it shall be liable for the reasonable cost ot" ettorneys for the State in the event such service is
necessitated to enforce the terms of this Contract or otherwise enforce the obligations of the
Contractor to the State.

In the event of any such suit or claim, the Contractor shall give the State immediate notice
thereof and shall provide all mssistance required by the State in the State’s defense. The State
ghall give the Contractor written notice of any such claim or suit, and the Contractor shall have
full right and cbligation to conduct the Contractor’s own defense thereof. Nothing contained
herein shall be deemed to accord to the Contractor, through its attorney(s), the right to represent
the State of Tennessee in any legal matter, such rights being govemed by Tennessee Code
Annotated, Section 8-6-106.

15. State and Federal Compliance. The Contractor shall comply with all applicable
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State and Federal laws and regulations in the perfonnanée of this Contract,

16. Governing Law. This Contract shall be governed by and construed in aceordance
with the laws of the State of Tennessee. The Contractor agrees that it will be subject to the
exclusive jurigdiction of the courts of the State of Tennessee and the courts of the United States
which are located within the State of Tennessee in actions that may arise under this Contract,
The Contractor acknowledges and agrees that any rights or claims againsi the State of Tennessee
or ite employees hereunder, and any remedies arising therefrom, shal] be subject to and limited to
those rights and remedies, if any, available under Tennessee Code Annotated, Sections 9-8-101
through 9-8-407.

17. Completeness, This Contract is complete and contains the entire understanding
between the parties relating to the subject matter contained herein, including all the terms and
conditions of the parties® agreement. This Contract supersedes any and all prior understandings,
representations, negotiations, and agreements between‘ the parties relating hereto, whether written
or oral.

18, Severabillty. If any terms and conditions of this Contract are held to be invalid or
unenforceable as a matter of law, the other terms and conditions hereof shall not be affected
thereby and shall remain in fisll force and effect. To this end, the terms and conditions of this
Contract are declared severable.

19. Headings. Section headings of this Contract are for reference purposes only and
ghall not be construed as part of this Contract.

E. SPECIAL TERMS AND CONDITIONS: ‘

I. Conflict With Other Contract Terms. Should any of these special terms and conditions
conflict with any other terms and conditions of this Contract, these special terms and conditions
shall control.

2. Publication. The Contractor agrees that no publication related to this Contract, as
defined in Tennessee Code Amnotated, Section 12-7-102, shall be printed unless a printing
authorization number has been obtained and affixed as required by Tennessee Code Annotated,
Section 12-7-103(d).

3. Confldentiality.

a. Strict standards of confidentiality of records will be maintained in accordance with the

law. All material and information provided to the Contractor by the State or acquired by the
Contractor on behalf of the State whether verbal, written or magnetic tape, cards or otherwise
shall be regarded as confidential information in eccordance with the provisions of State law and
ethical standards and shall not be disclosed, and all necessary steps shall be taken by the
Contractor to safeguard the confidentiality of such material or information in conformance with
State lew and ethical standards,
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b. The Contractor will be deemed to have satisfied its obligations under this Secton E.3 by‘
exercising the same level of care to preserve the confidentiality of the State's information as the
Contractor exercises 1o protect its own confidential information so long as such standeard of care
does not viclate the applicable provisions of Subsection &. of this Section.

¢. The Contractor's obligations under this Section E.3 do not apply to information: (i) in
the public domain; (ii) entering the public domain but not from a breach by the Contra:tor of
this Contract: (iii) previously possessed by the Contractor without written obligation tc the State
to protect it; (iv) acquired by the Contractor without written restrictions against disclosure from
a third party which, to the Contractor's knowledge, is free to disclose the information; (v)
independently developed by the Contractor without use of the State's information; (vi) discloged
by the State to others without restrictions against disclosure; or (vii) required to be disclosed by
applicable law or regulation; or (viii) disclosed to an Institution of Higher Education with the
consent of the Beneficiary.

d. Itis expressly understood and agreed that the obligations set forth in this Section E.3
shall survive the termination of this Contract.

4. Force Majeure. The obligations of the parties to this Contract are subject to prevention
by causes beyond the parties control that could not be aveided by the exercise of due cere
including, but not limited to, acts of God, riots, wars, strikes, epidemics or any other giinilar
cause.

5. Cure of Breach. Notwithstanding Section D.4 hereof to the contrary, in the event the
Contractor fails to properly perform its obligations under this Contract or violates any terms of
this Contract and such feilure is not cured within thirty (30) calendar days after receiving written
notice thereof, the State shall have the right to terminate this Contract in accordance with Section
D.4 hereof.

6. Documents Subject to Review. Upon reguest, the Contractor shall make all andit,
accounting, or financial workpapers, notes and other documentation received or prepar:d by or
on behalf of the Contractor under this Co;-m-act available for review by the State and/or the
Comptroller of the Treasury or his representatives, upon request, during normal working hours.

7. Prohibited Advertising. The Contractor shall not refer to this Contract or the
Coniractor's relationship with the State hereunder in commercial advertising in such a rpanner as
to state or imply that the firm or its services are endorsed or preferred by the State of Tunnessee.
This provision ig not intended to prevent the Contracior from advertiging the fact that the
Coentractor performed the services hereunder onn behalf of the State.

& Representations, Warrantles, and Covenants of the Contractor. The Contractor

hereby represents, warrants and covenants to the State as follows:

25



a. Enforceability. This Contract has been duly and validly executed and delivered by the
Contractor and constitutes a legal, valid and binding obligation of the Contractor enforceable
against the Contractor in accordance with itg terms.

b. No Conflicts. The execution and delivery by the Contractor of this Contract, the
performeance by the Contractor of its duties and obligations hereunder and the consurnmation of
the transactions contemplated hereby do not (1) conflict with or result in the violation or breach
of any of the terms, conditions or provisions of the charter or by-laws or other organizational
documents of the Contractor, (2) conflict with or result in a violation or breach of any term or
provision of any law, rule, regulation, judgment, decree, order or injunction applicable to the
Contractor or any of its assets and properties or any contractual restriction of any kdnd binding or
affecting the Contractor or any of its properties, or (3) conflict with or result in & violation or
breach of, or constitute (with or without notice or lapse of time or both) a default under, any
material agreement to which the Contractor is a party, or any materisl obligation or responsibility
which the Contractor has to any third party.

¢. Approvals and Filings. On the Savings Plan Start Date (1) no consent, approval or
sction of, or filing with or notice to, any governmental or regulatory authority is required on the
part of the Contractor in connection with the execution, delivery and performance of this
Contract or the consummation of the transactions conteﬁ:lplated hereby, (2) no consent or
approval of any other person, including the holders of eny indebtedness or obligations of the
Contractor is required on the part of the Contrector in connection with the execution, delivery
and performance of this Contract or the consummation of the transactions contemplated hereby,
and (3) any authorized delegatee or assignee of the Contractor has, or on the effective date of the
delegation or assignment, will have, the full legal ripht, power and authority to perform the
services delegated or assigned herein or hereafter to it, and no consent or approval of any
governmental or regulatory authority or other person, and no action of, or filing with or notice to,
any governmental or regulatory authority, is, or on the effective date of such delegation will be,
required for the performance of such services by any such delegatee or assignee.

d. Year 2000 Compliance. The Contractor’s cornputer systems will, under normal use and
service, record, store, process and present calendar dates falling on or after January 1, 2000, in
the same manner, and with the same functionality, data integrity and perfirmance, as the
Contractor’s systerns now record, store, process and present calendar dates falling on or before
December 31, 1999, and the Contractor’s systems will lose no material functionality with respect
to the introduction of records containing dates falling before, on or after January 1, 2000, This
representation and warrenty covers, in addition to the Contractor, any delegatees or assignees of
any part of the services of this Contract and any other third parties with whom. the Contractor

may contract during the course of and exclusively for the purpose of the Contractor’s providing

26



| the services contemplated by this Contract, but excluding third parties (such as telephone
companies, banks and broker-dealers) generally utilized by the Contractor in conducting its
business. The Contractor represents and warrants that il‘T‘l computer systems, as well as ite
extemal and internal interfaces, equipment and forms, are and will be designed with the intent to
prevent corruption of data relating to the Savings Plan resulting from third party communications
with the Contractor’s computer systems by any other system that is not Year 2000 compliant and
that the Contractor will maintain secured backup copies of such data ina formm that would not be
subject to Year 2000 problems. The Contractor represents and warrants that the December 31,
1999 date change will not result in any loss to the State, the Savings Plan or to the Purchasers or
Beneficiaries thereof arising from the services hereunder and the Contractor’s computer systems.
The Contractor shall indemnify the State, as well as its officers, agents, and employees for any
costs or damages incurred due to lack of Year 2000 compliancy constituting a breach of the
representations and warranties in this Section E.8.d.

e. Investment Advisers Aet. The Contractor or any authorized delegatee or assignee of the
Contractor which performs the investment advisory services under this Contract is a registered
investment adviser under the Investment Advisers Act of 1940, as amended.

f 1940 Act. If in the future the Trust Fund becomes required to register 28 an investrnent
company under the Investment Company Act of 1940, as amended, then the Contractor shall with
the cooperation of the State effect such registration in a timely manner at the expense of the
Contractor.

9. Represeniations, Warranties, and Covenants of the State. The State hereby represents,
warrants and covenants to the Contractor that this Contract has been duly and validly executed
and deliveréd by the State and constitutes a legal, valid and binding obligation of the State
cnforceable against the State in accordance with its terms.

10. Back-Up Procedures and Disaster Recovery. The Contractor shall maintain
contingency plans for systems back-up in the event of disaster or malfunction pursuant to Page
59 of the Contractor’s Proposal. The Co;'lh'actor shall resurne services hereunder at its primary
facilities within seventy-two (72) hours of the disaster or malfunction. The Contractor shall
provide notification of an incident to the State within two (2) hours after the beginning of
operation of the Contractor’s Emergency Operations Command Post,

1Z1. Subcontracting. The State hereby acknowledges that the Contractor shall have the
right to subcontract (i) services relating to marketing, information and distribution of the Savings
Plan to its affiliates, Teachers Personal Investors Services, Inc. and TIAA-CREF Individual and
Institutional Services, Inc., which are indirect wholly-owned éuba;idiaﬁcs of Teachers Insurance
and Annuity Association of America (“T1A A" ); (ii) transfer agency services required of the

Contractor hereunder to Boston Financial Data Services, Inc. (“BFDS*); and (iii) custody, fund
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sccounting and certain administrative services required 6f the Contractor hereunder to State
Street Bank and Trust Company. The consent of the State to Teachers Personal Investors
Services, Inc. and TIAA-CREF Individual end Institotional Services, Inc. shall remain effective
only so long as such entities are gubsidiarics of TIAA. In addition, the consent of the State to
BFDS shall remain effective only so long as that entity is jointly owned by State Street Bank and
Trust Company and DST Systems, Inc.; provided, however, that if there is a change in control of
BFDS and the State does not grant its consent to continued delegation to BFDS thereafter, then
the Contractor shall have a commercially reasonable period of time to select and effect a
transition to a new service provider of the services provided by BFDS.

The Contractor may subcontract for any of the services to be performed hereunder to other
persons only with the prior written consent of the State, which consent will not be unreasonably
withheld; provided, however, that the Contractor, without the consent of the State, shall be
permitted to purchase goods and services from third party vendors, that are necessary to fulfill
the obligations of the Contractor in connection with the operation of the Savings Plan and the
provision of services hereunder. No subcontracting by the Contractor pursuant to this Section
E.11 shall relieve the Coontractor of any of its responsibilities hersunder, and the Contractor shall
be responsible for the performance of services by its subcontractors and shall remain obligated
hereunder as if no subcontracting had been made. The State shall bave no liability to any
subcontractor of the Contractor for any act or omission of the Contractor and the State shall be
indemnified by the Contractor in accordance with Section .14 as if no such subcontracting had
been made. All contracts with subeontractors shall contain the provisions set forth in Sections
D.6 and D.7 hereof.

12. Changes in Ownership. If et any time during this Contract the Contractor or any of its
subcontractors (as defined in Section D.5 above) merge with another entity or a change of
ownership ig effected, the Contractor shall give written notice of such merger or change to the
State within five (5) business days of receiving approval of such merger or change from the
appropriate regulatory authorities. The éontrasmr agrees to give the State written notice within
five (5) business days of filing for epplicable regulatory approval if the status or viability of this
Contract will be affected by such merger or change.

13. General Liability. The Contractor shall be liable to the State for any losas suffered by
the State as a result of the Contractor’s breach of this Contract or from any other cause while
rssets of the Trust Fund are in the possession or custody of the Contractor including, but not
limited to, any loss of Trust Fund assets occasioned by reason of negligence of or robbery,
burglary or theft by its employees, and any similar loss incurred while such assets are in another

entity’s possession or custody pursuant to this Contract and as approved by the State.
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14. Imsurance. The Contractor shall have such reasonable contracts of insurance covering
the gecurities and funds which it holds or shall hold for the State as are customarily made with
respect to property of a similar nature. The Contractor shall provide the State with copies of such
contracts of insurance or certificates thereof and shall notify the State of any change in its
insurance coverage. Further, the Contractor shall provide the State with thirty (30} calendar days
advance notice of the cancellation of such insurance for ey reason.

15. Transition of Services Upon Termination. Upon the natuural expiration of this
Contract or in the event of its termination for any reason, the Contractor shall transfer, in
accordance with the State's instructions, sll securities, cash, records and other property of the
State to whomever the State may designate in writing to the Contractor. The Contractor agrees to
cooperate with the State, and any subsequent contractor selected by the State to perform the
services hereunder, in the transition and conversion of such gervices. The Contractor shall
remain lisble to the State under this Contract for any and all claims, liabilities, losses, and causes
of action which may arise, accrue, or resuit to the State or to any person, firm, corporation, or
other entity which may be injured or damaged as e result of acts, ormissjons, bad faith,
negligence, or willfil misconduct on the part of the Contractor, its employess, or any person
acting for or on itg or their behalf relating to this Contract occurring on or prior to the date on
which all property of the State and all services hereunder have been successfully transferred or
converted in accordance with this Paragraph. |

18, Notices, Reguests and Demands.

a. Method of Providing Notices. When any written notice, request, dernand or other advice
is reciuested or may be given hereunder, it shall be deemed sufficient if the party giving such
no_tice, request, demand, or other advice delivers the same to the other party by U.S. mail,
postage prepaid, or by other superior mailing, or by hand delivery. Notices, requests, demands or
other advice may also be given or made by electronic transmission provided the transmission is
verified by the party giving such notice, request, demand or other advice by calling the party to
whom such notice is being given at the a;ljplicab]e telephone number listed in Exhibit I attached
hereto. Notices, requests, demands or other advice may further be given or made by telephone
and confirmed in writing,

(1) AIll notices, requests, demands or other advice delivered by mail or by hand shall be
deemed to have been given when received by any party hereto at the addresses listed in Exhibit I
attached hereto, or to such other addresses of which any party hereto shall have notified the other
party hereto in writing.

(2) All notices, requests, demands or other advice transmitted by telefax shall be deemed to
have been given when received by any party hereto via the telefex numbers listed in Exhibit 1
attached hereio, or to such other telefax numbers of which any party hereto ghall have notified the
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other party hereto in writing. For purposes of this Paragraph, the phrase “when received” shall
mean when received mechanically by the telefax machine at the receiving location.

b. Authorized Individuals. Bach party hereto hes provided the other party hereto with a list
identifying the individuals from whom the other party is authorized to accept any notices,
requests, demands, or other advice which may be given hereunder by the parry'providing such
list. Said lists, which are attached hereto as Exhibit I, shall be valid until revoked or amended by
further written notice. The parties hereto shall only be entitled to rely on notices, requests,
demands, or other advice given by such individuals,

IN WITNESS WHEREOPF, the parties have by their duly authorized representatives set

their signatures ns follows:

TIAA-CREF TUITION FINANCING, INC,

s el e

Tunoﬂ1y E/fane, Vice President

w2 o5
//

of the Board of Trustees

APPROVED:
DEPARTMENT OF FINANCE AND ADMINISTRATION
STATE OF TENN'BSSEE

7 A """ﬂ?wm)é"
Date: /& ’ﬂ; "7?

John D. Ferguson, Comrissioner

RBy:

APPROVE
COMPTRQOLLER. OF THB TREASURY
STA.TE OF T NNE

IR - Date: | Ll!lb]ﬁ 3

Morgan. Comptmll
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ANNEX A

AGE BANDS AND
ALLOCATION GUIDEBLINES!

Asset Allocation Percentages®

Age Year of Birth Investment Institutional Institutional Institutional
Bands of Horizon* Growth Fund Bond Fund Money Market
Beneficlary® {Base Percentage (Base Percentage Fund
of Age Band of Age Band {Base Percentage
Assets) Asgets) of Age Band
Asnsets)
1 2000 or 2001 18 — 19 years 70% 30% 0%
2 1998 or 1999 16 — 17 vears 65% 35% 0%
3 1996 or 1597 14 — 15 years 55% 45% 0%
4 1554 or 1995 12 — 13 vears 45% 55% 0%
5 1992 or 1993 10—11 years 40% 60% 0%
6 1990 or 195] 8 — 9 years 35% 65% 0%
7 1988 or 1989 6 — 7 years 25% 70% 5%
g 1986 or 1987 4 — 5 years 15% 70% "15%
9 1984 or 1985 2 —3 years 15% 40% 45 %
10 Pre-1984 Withdrawal Years 5% 40% 5850z

.

' The State will annually review the Allocation Guidelines and make changes as needed.

2 Under the Allocation Guidelines, the percentage of agsets of an Age Band allocated to the
Mutual Fundg are to be in a range from 3% below to 3% above the base percentage of each Age
Band; provided, however, that if there occurs a significant moverent in the market (either up
or down) that results in the percentage of meseta of a Mutual Fund sllocated to an Age Band

being outside of the applicable Allocation Guideline range, the Contractor shell have a

commercially reasonable period of tizoe to bring the percentage of assets of such Mutual Fund
allocated to such Age Band back within the applicable range, including without limitation, by
divestitures or acquisitions of securities, taking into consideration relevant market factors and
the benefits to Account Owners of minimizing transaction costs.

* Every two years a new band will be added to capture current dates of birth with all bands
moving down one level. The previous ninth band will be absorbed into the new tenth band.

* Investment Horizon is the number of years before the beneficiary reaches age 18.
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EXHIBIT 1

Pursuant to Section E.16.b. of the Contract befween the State of T'ennessee, Baccalaureate
Education System Trust, hereinafter referred 1o as the “State”, and TIAA-CREF Tuition
Financing, Inc., hereinafter referred to as the “Contractor™, each party has outlined below the
respective addresses, telephone numbers end telefax numbers to which the other party is
authorized to send or give any notices, requests, demands, or other rdvice which mey be given
under the Contract. This Exhibit T shall be valid until revoked or amended by further written

notice.

The Contractor: TIAA-CREF Tuition Financing, Inc,

730 Third Avenue

New York, New York

Attention: Timothy E. Lane, Vice President
Tel: (212) 450-9000 x2437

Fax: (212) 916-6470

e-mail: flane@tina-cref.org

TLAA-CREF Tuition Financing, Inc.
730 Third Avenue

New York, New York

Attention: Michael J. Noone, Director
Tel: (212) 490-9000 x2317

Fax: (212) ©916-6030

e-mail: mnoone(@tiaa-cref.org

With a copy (that will not constitute notice) to:
TIAA-CREF

730 Third Avenue

New York, New York 10017

Attention : General Counsel

Tel: (212) 916-4700

Fax: (212) 916-6230

e-mail: cstamm(@tias-crefiorg % Ji

Date Effective TunothyE Lane, Vice President

The State:

Tennessee Baccalaureate Education System Trust
Attention: Director

1340 Andrew Jackson State Office Building

500 Deaderick Street

Nashville, Tennessee 37243-0253 .

Tel: {615) 532-2992

Fax: (615) 916-6230

Tennessee Baccalanreate Education System Trust
Attention: Marketing Manager

1340 Andrew Jackson State Office Building

500 Deaderick Street

Nashville, Tennessee 37243-0253

Tel: (615) 532-5890

el Kovisud
S /?«/J S f 44/%;4_,

/Date /fechv

Steve Adamse, State Treasurer &
Chair of the Board of Trustecs



